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IN THE UNITED STATES DISVTRICT COURT 
FOR SHS DEStRicr OF COLUMRIS 
Civil Divisiou 


7 
~ 


rae 
MISRCHANTS MORUGAGH COMPARY, a 
Deleware corporation 
1 Charles Center 
Baltimore, Maryland 
Pleintif7, 
Vv. Civil Action Now 
U . 
IC. WARREN BOGAN” 
514-7 Macomb Street, N. W. 
Washington, De C. 


rq ie et) 


JUN 24 1838 


and 


MARGAR#ITA C. BOGAN 
5147 Macomb Street, N. W. 
Washington, D. C. 


ee ae ce ae ae 68 ce ae ae oe 8s 68 8s 88 88 oe oe 


Defendants. 
COMPLAINT ON GUARANTER 


1. The Plaintiff is a corporation organized ang existin 
under the laws of the State of Delaware. The Defendants are resi- 
dents of the District of Columbia and are citizens of the United 
States. The amount involved herein exceeds the sum ‘of $10,000.00. 

2. On to wit the 25th day of February , 1964 , the De- 
fendants did in writing and for value received guarantee the pay- 
ment of a $135,000.00 mortgage made by Oak Hill Farms, Inc., and to 
secure the Plaintiff herein. The said Defendants asa jointly and 
individually covenant and agree with the Plaintif? to guarantee the 
payment of a principal sum defined in said mortgage, and the inter- 
est thereon, and agreed to be bound by the covenants and the terms 


and conditiors imposed by the mortgage document. The said Defendant 


did covenent and agree to be fully responsible for the repaynent of 


said loan. 


and the Defendants have failed to pay the 


al 


the premises considered, your Plaintiff 


ni, 
Me 3 


Defendants in the sum of $50,000.00. 


[Subscription Omitted in Printing] 


FIRST DEFENSE 
Plaintiff's complaint fails to state any cause of 


action upon which any relief may be granted. 


Defendant for further: defense hereto alleges that the 
mortgage, payment of which was allegedly guaranteed by him was 
invalid in that it was not legally and properly executed, was 
never authorized or approved by the corporate maker, was 
usurious, was added to after defendants' signature, was 
illegally and improperly acknowledged, that no consideration 
or value was ever received or paid to this defendant for 
execution of the guarantee claimed in its complaint by plaintiff, 
ana that a foreclosure purportedly held by plaintiff was 
illegally advertised, illegally conducted, and that this 
Gefendant is not indebted to the plaintiff in the sum of Fifty 


Thousand ($50,000.00) dollars or in any other sum or amount 
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a guarantor of any obligation of Oak Hill Farms, 


(Subscription Omitted in Printing} 


AMENDED COMPLAINT ON GUARANTEE 


1. The Plaintiff is a corporation organized and existing 


der the laws of the State of Delaware. The Defendants are citi- 


um of $10,000.00. 
‘2. On to wit the 25th dwof February, 1964: the Defend- 
ants did in writing and for value received guarantee Ge payment of 
$135,000.00 mortgage made by Oak Hill Farms, Inc., and to secure 
he Plaintiff herein. The said Defendants did jointly and individ- 
ally covenant and agree with the Plaintiff to guarantee the payment 
f a principal sum defined in said mortgage, end the interest there- 
nm, and agreed to be bound by the covenants and the terms and con- 
itions imposed by the mortgage document. The said Defendants did 
ovenant and agree to be fully résponsible for the repayment of said 
oan. 
3. The property mortgaged was sold under foreclosure and, 


fter crediting the mortgage debt with the credit balance of the 


oreclosure proceeds, there is still a deficit of $21,822.15. 


c 


i. There is 

sum of $21,822.15, with interest fron 
HEREPORS, The premises consider your Plaintiff demands 

judgment of the Defendents in the full sun of $21,822.15 plus in- 
1.965 


965. 


[Subscription Omitted in 


PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: S¢tion secking to recover monies 


by way of a guaranty. 

THE PARTIES AGREU TO Wie FOLLOWING SUATEMENT OF rFACTS AND 
STIPULATE THERETO: 

The P is a Delawaxe coxporation and the D, C. Warren 
Bogan, was a resident of the District of Columbia. 

The P, at all pertinent tines, was engaged in mortgage 
financing. 

No service was ever made on the naned D Margaretta C. 


Bogan and the case was clendared on February 28, 1966 by Order 


of Court. 


HE PLAINTIFF CLAINS that as part of its practice, 


required personal guarantees on loans made to corporations. 


The D was the Vice President of Oakhill Farms, Inc. and in 
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365 0¢ 


Coes Ta wavelet sta 
writing guaranteed a loan of $155,699.00 which loan was secured 


by a moxrtgoye which was wyecovccd xec oud 


Prince George's County, 
and foreclosure ensued, wWaleh soneclesusa was rati£i.ed 


Bgquity No. 3767 in the Cixeuit: Court gox Peinee George 


Pac accounts were Gudited and feom said, audat 


$21,822.15 was 


Procecdings we held in accoudance with the laws of 


= 


faryland, and the D was xceguestrc to make good the des ficit under 
his guarantee. This he has not duno. Whe P seeks jus Agment in 


the sum of $21,822.15 with intexest xvom July 8, 1965. 


THE DEPENDANT VARA DOSY, whose signature appears 


upon the moxtgage purportedly as Vice-president of Oak Hill Farns, 


Ine., claims that while his signature thexeto is admittedly 


! 
his, he at no time appeaycd pafore the Notary either atione ox 


together with Eugene J. Silvoxman, as recited in said mortgage 
and assexcts that he at no tine ucknowledged the aforesaid mortgage 


as asserted therein; further claims that none of the written 


| 
i 


portions contained in the puxpoxic 


ad acknowledgment, ad) distinguished 


from the printed poxtions, woese thoxein when he executed the same 


and that such was thereafter added without his knowledge or 


consent; further claims that no consideration existed fox his 
execution of the guarantee claimcd by the P. 


i 


In } ¢ Chee Do asecxrcs 3 foreclosure 
‘conducted 
conducted 
vise of this 
eases, nox is he nose gu che Couxt proceedings 


any party thereto. 


On closing its loan to Gide Tall i Inc., P tock a 


je fox $135,000.06, bet xetninad -xom the proceeds thereof 


“~ 


fees chaxrgea by te end ats attoxneys and 
$20,000.00 of which wes esexow noucy wchonging to Oak Hill 
Farnus, Inc. 

The amount actually poid to and rececived by Oak Hill 
Farms, Inc. ox applied for its account was $96,275.00 on a 
mortgage requiring paytient of intevest ana principle on 
$135,000.00. 

Legal interest in Moxyland as relates to this D (but 
Oak Hill Farms, Inc.) is 6% pax annua. 

P required its intexost to be paid quarterly and in 
advance. Advance payment of intcxest is usuxious since xis 
results in more than 6% to the lender. 

Between the date of the lonn of $96,275.00 and February, 
"1965, when foreclosure was startcd, Oak Hill Farms, Ine. had 
provided payment of $3,657.81 to Pp, and P still held $20,000.00 


of the mortgagor's money. 


i frue intexest due to thea cate Loreclosure was 
instituted would have anouated to £5,752.50 en money advanced te 


the moxtyagox, and intexest on iertyogoxu's money xeta ined by P 


would have 


foxeclosuse wos Rasticuced, the noxtgagon, and 
accordingly the D, 28 Liable on  Guixentor, were equi cably 

sd to no more than $9°7.600 oad os to this, P neta 
$20,000.00 of the moxtgagox' 

P asSigned its vights wides its imoxtgage to Eugene J. 
Silverman and @. Haiwmond Welsh, dx. to foxeclose. Bugene J. 
Silvexman was agent for P in foxmalizing the momyjage eer 
and any commission to the mortyndee would beusurious . The 
moxtgage allows the mortgagee $500.00 fox this and it has been 
claimed by Messxs. Silvexian end Wolshn in addition to which they 
have claimed as does P, a fuvthexs “counission" of $3,270.00. 
Cneurorerioaare produced $160,450.00. The true expenses 


thereof, if legal, were $1,169.65 aftai disallowance of the 


$3,270.00 above noted, resulting in P's recovery thereat of 


$99,260.35. At this time, if the $1,260.00 interest on the 


mortgagor's own money as indicated herein should be ignored and 


the $3,270.00 commission to mortyagee's agents for making the 


sale be disallowed, P's adjusted dcbt was $98,399.69, and P has 
legally sustained no loss 
The D therefore asks ‘ action be dismissed. 


Clexk of the Court 
and to macu: 
the nanes and addsenses of wate = huown totnen, including 
“3503, who hove knovledga of eny aspect of this case, 


Te ee a eo ra ag Bae ST Som italh® Palermo ms 
Iicatang Chase wno may pou i. the txial. Inpeachment 


are not to be included 


Whe parties shall file with the Clerk of the Court, 
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ja briel, pursuant to Section wy-U Of the Protrial Instructions 


; 


/ to Counsel, furpishing opposing counsel with a copy thexeor. 


P shall file by Apxi.) 25,1999 end ) snail file by May 3, 1968. 


ALL the documents which axe desexibed in. the P's answer 


> 


to Ds! interrogatoxy numbex 16, inny be admitted in evidence at the 


a 


trial |, without formal proof, swbojeec to all legal objections, 


as well as the documents initdnled by Examiner. 


Yhe Examiner has vequescad counsel to appear at trial with 


4-7 


the maximum amount of authowity to settle this case which will be 


ey 


allowed them by their principals. 
P 


? . 
yf So ee 3 
tes Z; Bene Vag 


WOES RE cco ; a Examines 
Mark P. Friedlander, Esq., Atty. f ) [/ 


fe 
ea “of i 


ra 
| ‘ 
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FINDINGS OF FACT AND CONCLUSIONS OF 


This cause came on to bs heard on the 25th Gay of October, | 
68; and, the Court having considered the testimony adduced in 
open court and the exhibits offered and received in PnCenae on 
behalf of the paxties hereto, and having considered the stipula- 
tions of the parties, makes the following 


c= 


Findinas of 


Bact 

1. That the corporate Plaintifé is a Delawaxe. corporation, 
authorized to do business in the State of Maryland, and that the 
Defendant is a resident of Maryland. 

_2. That the Defendant cid- on the 25th day of February, 
1964, in writing, guarantee/the payment to the Plaintiff of the 
principal and interest ona moxtgage that was made to the Plain- 
tiff by Oak Hill Faxms, Inc., that the principal amount of the 
mortgage was stated as $135,090.00. Plaintif£ deducted 
$16;000.00 from the proceeds of the loan which it charged Oak 


Hill Farms, Inc., as a service charge, but for which it rendered 


no services. 


3. Plaintiff held $20,000.00 of the loan money for Oak 


Hill Farms, Inc's. account. 
4, Neither the mortgage nor the guaranty were in fact 


acknowledged before the notary whose acknowledgment appearea 


a 


thereon. 
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5. the moxtgage was later foreclosed becauss 0 
payment of interest Gue thereon. 
6. Foreclosure proceedings in the Circuit Cou 
3 County, Maxyland were completed end the Lore- 
closuxe was confirmed; and ou the accounting in said cause in 
the Circuit Couxti for Prince Geoxygs's County, Maryland there 
was a Geficiency determined in the amount of $21,622.15. That 
the forcclosure and the accounting in said Circuit Court was 
ratified and confixmed, and that the account showing the @cfici- 
ency due was confirmed by the said Court. No notice of the 
foreclosure was provided the defendant, and he was not a parity 
to the proceedings in Prince George's County. 
, luinkech 
7. That although the mortgage loan was scaxiréd with 
usury, the borrower was a corporation which could not interpose 
a defense of usury under the Maryland law. 


8. That the sum of $21,822.15 has not been paid; and 


the Court makes the following 


Conclusions of Law 
1. hat the Plaintiff is entitled to recover the amount 


of $21,822.15 from the Defendant, C. Warren Bogan, with interest 


from the date of the filing of this suit, June 21, 1965. 


2. That, although the mortgage loan was tainted with 
usury, a coxporation under the law of Maryland cannot plead 


such usury. 


3. That the Defendant, wi is an individual, also cannot 
‘intespose the Gefense of usuxy because suck 
and the guaxanter under the law of Maryland is bound by the 


obligztion if the maker cannot plead usury. 


. ! 
Ze KLpnk yA Wt Hack Cape ff 
mao 


JUDGE 


JUDGMENT NOV 21 tg69 
This cause came on to be heard on the 25th day of October, 
1968, and was argued by counsel, and thereupon, upon consideration 


thereof, 


, 
It is by the Court, this Ag day of October, 1968, 
ORDERED, ADJUDGED and DECREED That the Plaintiff, Mer- 


chants Mortgage Company, a corporation, recover of the Defendant, 
C. Warren Bogan, the sum of $21,822.15, with interest thereon at 
six per cent per annum from the 2st day of __June : > 19 65 5 
and his costs of action, and that the Plaintiff have execution 


Aliases hel Mie fee 


therefor. 


i a) i D 


a 


enn 
DEC 2 1808 


NGGiC=O> Aree AL 
f Ge 


Notice is hereby given this O day of December 


Cc. Warren Bogan 


hereby appeals to the United Sintes Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 21st day of November , 1968 
infavorof Merchants Mortgage Company 


against said C. Warren Bogan 


Copy to: 

Harr Ryan, Jr. 
Friedlander & Friedlander, Esquires J 
Shoreham Building pesca pho hee aut! ee 


Washington, D. C. 20005 Gerd tor Defendant 
Attoxneys For Pleintif£ 815 lyth Stiget, x fi. 


005 


} 


| 


} 


{ 
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EDINGS 

THE DEPUTY CLERK: Merchants Mortgage | Cowpany Vv. 
C. Warren Bogan and Mexietta C. Bogan. | 

MR. RYAN: Where is no Maxguexita Bogan defendants 
plural in this case. he Clerk called a case of Merchants 
Mortgage Company and C. Warren Eogan and ener Bogan. 

THE COURT: There are two Defendants venaining 
in this Complaint. | 

MR. RYAN: The pretrial statement will shou that 
the action stands dismissed as to Marguerita C. Bogan. 

THE COURT: And there is only one Defendant? 

MR. RYAN: Yes. 

COURT: You represent that Defendant? 
RYAN: I represent that Defendant. . 
COURT: You may proceed, Mr. Friedlander. 

MR. FRIEDLANDER: The Plaintiff in this base is 
suing on a guarantee signed by the Defendant, C. Warxen 
Bogan and seeks to recover the amount of deficiency 
realizing in a foreclosure sale in Maryland and Aa has 


been an accounting in the Maryland Court and we will offer 


in evidence the certified copy showing that $21,822.15 


was due. 


* Oe OK 
MR. FRIEDLANDER: He guaranteed the payment of a 


certain mortgage and the mortgage was foreclosed and the 


there arose a 
established in the 
Maryland Court ir 2ix proceeding and we seek to recover 
that Geficiency with interest from October 1965. 
May it please the ‘Court, this is not 


a suit for deficiency undex a mortgage and doesn't claim 


to be. In the pretrial order Your Honor will observe that 


this is a suit upon a separate agreement, an agreement of a 
guarantee. 
Ke 

THE COURT: Well, I think that is what Mr. Fried- 
lander said, agreement of a guarantee. 

MR. RYAN: But the mortgage per se as to which 
this guarantee instrument was executed was a mortgage made 
by a party not named. The party who made the mortgage is 
not a party to this suit. Mr. Bogan was not a party to 
the foreclosure. Mr. Bogan -- ; 

THE COURT: Yes, I understand that. ‘the Defendant 
Bogan was a guarantor. 

MR. RYAN: Under a separate agreement and he is 
being sued under a separate agreement. 

THE COURT: Yes, that is what I gathered from 
Mr. Friedlander's statement. 


MR. RYAN: That is correct. 


15 : 
Now, the mortgage Mr. Friedlander has identified 


as having initially been in the sum of $135,000 was a 
mortgage made by a corporation called Oak Hill Farms. 
$135,000 was not advanced under that mortgage by the 
mortgagee. As a matter of fact after expenses ond Ghokecs 
made by the mortgagee in making this loan were deducted, 
only a total figure of $96,425 came out of this moxtgage 
loan. It is the contention here and this is the scat 
“@efense to this action, the loan was made by the oak Hill 
Farms, a Maryland corporation. In connection with that loan 
the lender made a charge of a service fee of $16,000. 

THE COURT: How much? 

MR. RYAN: $16,000. 

THE COURT: Service charge of $16,000? 

MR. RYAN: Yes, it made a charge appraisal fee 
of only $150. It charged interest in advance deducting 
ox charging interest to be made concurrently with the 
charge of the loan. The loan was to start on February 25, 
1964, and right off the top $2,025 would be the first 
interest charge. In addition to that this mprtenoce held 
$20,000 of the mortgagor's ORO in escrow to be applied 
subject to the direction of the mortgagor to enences 
ultimately believed to have been proper to the Washington 
Suburban Sanitary Commission for certain improvements 


that were to apply to the property. The first three 


16 
installments which became due on the mortgage were paid. 


The entire mortgage was to run only from February 1964 
until September 1965, about a year and a half. The 
situation that the defense has of this guarantoxs is that 
being 2 guarantor his obligations to the mortgagee under 


ate instrument. Defenses which may be personal to 


him would be personal defenses which he might raise. 


Admitting that a mortyage may be made to a corporation in 


‘Maryland, a usurious interest may be charged and usury 

may not be pleaded by the corporation as a defense to 

that action. It is the position of the individual 

guarantor in this case who executed the mortgage note, 

a separate guarantee agreement that is rights and obligations 
being personal are for example the same as if he had been 

a minority company which plead infancy by not being 
responsible on this guarantee. 

THE COURT: I beg your pardon? 

MR. RYAN: He is pleading herein that he has an 
individual guarantor, not recipient of a loan, may plead in 
defense of the action brought against him for a deficiency 
after the property was sold that any plea of usury to the 
extent that usury can be attached carries the obligation. 

THE COURT: What is the Maryland usury law? 

MR. RYAN: The usury law of Maryland provides 


that interest may be charged only at the rate of 6 per cent 


per annun. 
THE COURT: The District of Colunbia aetee ASS 
provides that any interest above that will be forfeited. 
What is the Maryland lay on that? 
MR. RYAN: The Maryland law reads this was, if 
Your Honor please. And this is Article 49, Section h of 
the Current Code of Jaw of the State of Maryland: 
"Forfeiture in Event of Usury. Any person 
guilty of usury shall forfeit all the excess or value of the gpods 
and chattels actually lent or advanced and the interest on 
such sum or value, which forfeiture shall ensure to the benefip 
of any defendant who shall plead usury and prove the same". 
N THE COURT: In other words the law is sub- 
stantially the same in Maryland and the District of Columbia? 
MR. RYAN: I am conceding here, if Your Honor 
please, for purposes of this defendant and to the Court that 
Mr. Bogan would be liable for any deficiency which resulted after 
a true accounting hereafter of principal amount of loanrnot 
taken by usury and interest on what should be the rae 


amount of loan. Under those circumstances we believe 


the evidence will show here that the maximum Mr. Bogan could 


be liable for would be about $1,400 instead of $21,000 that 
the plaintiff is claiming after the usurious item are taken 
out. 


THE COURT: Under the District of Columbia 


18 
plead usury. What is the Maryland 


law is the same, 4 

corporation may 
THE COURT: In othex words, it's unlawful to 

charge usury against a corporation. Of course it all 


depends on the terms of the guarantee, doesn't it? 


MR. RYAN: It would depend upon whether or not the 


guarantee is an jndividual, separate contract independent 


of it. 

THE COURT: Even so it depends on what he guaranteed 
Just what does the guarantee aguement state? 

MR. RYAN: The guarantee agreements state that 
he is going to ask additional security for payment of 
mortgage herewith from Oak Hill Farm Corporation in the 
amount of $135,000. And as inducement to said mortagee to 
make the said loan C. Warren Bogan and Marguerita C. Bogan, 
his wife hereby jointly and individually covenant and 
agree with said mortgage bank to guarantee the payment of 
principal sum as defined in said mortgage and interest 
thereon. 

THE COURT: In other words, it is a guarantee of 
the Plaintiff of full amount of mortgage with interest? 


MR. RYAN: Yes. 


-10 - 


to others. We also will offer the guarantee which speaks 
for itself, the mortguge itself. 
a 

THE COURT: What facts are you willing to 
stipulate? 

MR. RYAN: As to whether or not he has a guarantor, 
I have case law in Maryland which goes this way, ig Your 
Honor please: that a guarantee is a separate undertaking 
or contractual agreement between the guarantor ana Ne person 


to whom it runs. 


THE COURT: Oh, you don't have to labor to prove 


that. 

MR. RYAN: Then following that, following that I 
have Maryland law to the effect that obviously that usury 
may not be collected from against an individual. My legal 
position is that being a separate obligation apart Leon 
the mortgage that this stands or falls on personal defenses 
of the guarantor such as indicated to Your Honor. “Suppose, 
for example, Mr. Bogan says I was incompetent when I made 
that, and he proved it. He wouldn't be liable under his 
guarantee or if he was an infant he wouldn't be liable under 
his guarantee, 

THE COURT: In other words, in your theory there 
should be a recovery of a sum of approximately $1,400? 


20 
MR. FRIEDLANDER: Counsel's position is that a 


sexvice charge was made by us. We didn't get that money. 


THE COURT: I understand what your position is. 
Well, a service charge cannot be made by the lender. 

MR. FRIEDLANDER: We didn't. O£ course in 
Maryland, Your Honor, the usuxy law you could but we didn't 


* Ok 


in this case. 


THE ECOURTS “For * I had an 
opportunity to read the pretrial order which set forth the 
facts very clearly and I wonder if they couldn't be 
stipulated and the matter handled just as a question of 
law. 

MR. FRIEDLANDER: We have subject to the introduc- 
tion to the three documents mentioned we are perfectly 


willing to do that. 


THE COURT: I understand. Well, now, suppose you 


. gentlemen state what you are willing to stipulate, Mr. 


Friedlander. 


x KK 


MR. FRIEDLANDER: We intend to offer two witnesses 
and the substance of their testimony on this issve. The 
gentleman in charge of the books and records who will show 


that we did not receive any service charge that was made 


21 ; 
MR. RYAN: Yes, which would be the actual amount 
of principal which the lender advanced on this seen se the 
| 
trus rate of interest without surcharging it with these 
enormous service fee charges and expenses that Srey 


allocated to the oxiginal loan. 


xO OF 


MR. FRIEDLANDER: We would stipulate chat Warren 
Bogan the Defendant was the President and aneipel aroas 
holder of Oak Hill Farms Incorporated and that a more seciee 
loan was made by the Merchants Mortgage Company to the 
Oak Hill Farms Incorporated which mortgage was ance by 
C. Warren Bogan as President and that as a result of = 

THE COURT: What amount? 

MR. FRIEDLANDER: Of $135,000 which ee ae sum 
was to be repaid eighteen months from the date with interest 
at 6 per cent per annum payable quarterly in advance. 

We further will stipulate that the mortgage loan was made, 
that there was a withholding of $20,000 for the Washington 
Sanitary and Suburban Commission which sum was hela for 

roads or other work they were to do, which sum ultimately 
was applied to the loan. We will stipulate that there was 
deducted attorneys fees which we didn't get, total company 
charges which we didn't get and a service charge which we 


did not get, that we did deduct interest in advance and we 


say that under the Maryland Code, Article 49, Paragraph l, 


Pa 


that is perfectly proper. We say that we would not have 


made the loan except that Mx. Bogan and his wife guarantecd 
it. But they entered into a guarantee in writing and solely 
which they undertook to guarantee the payment of the. 


e 


principal swa of the mortgaye and the interest, that the 


tgage went into default, that we spent about a period 
some months attempting to get payment, foreclosure took 
place and that at the time of the foreclosuxe it was sold 
in accordance with the Maryland law and that there was an 
audit after the foreclosure and a final order of ratification 
signed by the Judge of the Circuit Court of Prince George's 
County, Maryland, that there was a report of the audit 
to the ratification and a statement of account in accordance 
with Maryland law, and that that statement of account showed 
that when we got all through we had a deficit. 
- THE COURT: Just what do you mean, "got all through") 

MR. FRIEDLANDER: Well, when we had the account 
ratified and it was approved there was a $21,822.15 deficit 
as of October 1955. 

THE COURT: How was that arrived at? I think you 
might stipulate that obvious Be eeatione 

MR. FRIEDLANDER: The proceeds of the sale as 
reported, $100,000, the purchase money mortgage, $450, a 
total of $100,450. The Clerk's costs for docket entries and 


recording assignments and appearances for the Plaintiff came 


23 
to $40. The newspaper advertising came to $124.65. Advertis- 


ing for foreclosuxe, that the bond premium reguired, the bond 
required, the premium was $400 and there was an quctioneer's 

fee of $25, then the attorneys, Eugene J. Silverman and 

T. Hamnond Welch, Jr., who wexe the assignees of the oe aes 
and handled the foreclosure. They had a fee in the novegage 


of $500. 
‘ ae 

MR. FRIEDLANDER: No. It appears in the body of 
the mortgage that before the foreclosure there was a eoeter 
to the First National Bank. It appears in the gocunents 
which I have. And that assignment was also made to these 
trustees or commissioners and thereafter it was assigned 
back to the holder of the note. That is a proceeding which 
apparently occurred in Maryland and it appears all. in the 
record of the mortgage which is certified. Now the 
commission on the sale was $3,770, that isa foreclosure 
sale commission and auditor fee was $100. The total costs 
of $449.65 which was deducted from the gross proceeds of 
the foreclosure sale leaving a balance of $95,990.35. “qhexe 
was due under the mortgage and in CEES with the finding 


of the Court, the sum of $117,812.50 and we took from ‘that 


the net proceeds from the sale which left a deficit of 


$21,822.15 as of October 1965. We are unable to stipulate. 


We cannot stipulate. 


24 

fhe CcOURL: Well, just a moment. You stated what 
you are Willing to stipulate. 

MR. FRIEDLANDER: That amount has never been paid. 

THE COURT: Mr. Ryan, are you willing to join in 
the stipulation along those facts, if not which facts? 

MR. RYAN: I cannot even agree to the first one, 
if Your Honor please. I can't even agree to the first one. 
The first thing he requested is that I stipulate to that 
this Defendant Mr. Bogan was president of the corporation 
which borrowed the money and majority stockholder. I 
dispute both of those. 

. THE COURT: Was he the majority stockholder? 
MR. RYAN: No, sir, he was not even the majority 


stockholder. 


THE COURT: What are you willing to stipulate to 


Mr. Ryan? Instead of stating what you axe not willing to 


stipulate. 

MR. RYAN: I think this, if Your Honor please, I 
served interrogatories way back -- 

THE COURT: I beg your pardon? 

MR. RYAN: I am not willing to stipulate to anything 
requested by Mr. Friedlander at this point. 

THE COURT: Why not? 

MR. RYAN: Because they are not true facts that 


he is calling. for and they have not been properly presented 


as pat of my consideration. 3 things 
in here for the first time. They have been sought ae the 
duration of this case. I have been told they were lost. 

THE COURT: Just a moment, you are willing to 
stipulate’ that the mortgage was executed? | 

MR. RYAN: But not legally. 

THE COURT: Well, that is a guestion of law. Are 
you willing to stipulate that a mortgage for a cextain amount 
covering certain premises was executed on a cextain date? 

I think we have got to stipulate some of these facts. 
MR. RYAN: If Your Honor please, let me mee to 


the Court what I will stipulate to concerning the mortgage. 


THE COURT: Just a moment. Suppose you state what 


‘ 


you are willing to stipulate. 


MR. RYAN: I will stipulate that on Februaty 25, 


1964, Oak Hill Farms Incorporated had made a mortgage to 


Merchant Mortgage Company in the sum of $135,000 and payable 
eighteen months after the date with interest of 6 per cent 
per annum. : 

THE COURT: Suppose you go a little slower. 

MR. RYAN: Surely. Payable eighteen months after 
the date with interest at 6 per cent per annum and interest 
payable quarterly in advance. I will further stipulate that 


the document which I understand to be such mortgage was 


‘signed by Oak Hill Farms Incorporated through C. Warren Bogan 
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Vice President. 4 will ask further that it be stipulated 
that this mortgage was in fact acknowledged before, presumably 
acknowledged, let me gtwike that. J would ask as part of 
the stiprlation that if the Plaintiff can prove execution 


* la 


or acknowledgement of is moxtgage instrument that the 


Plaintiff prove that it 

THE COURT: No, I want you to teJl me what you 
want to stipulate to. 

MR. RYAN: That is as far as I will stipulate 
with xvegard to the mortgage. 


THE COURT: That doesn't commend itself to the 


Are you willing to stipulate to the foreclosure? 


MR. RYAN: I thought Your Honor was asking me only 


to the mortgage. I have no knowledge of what took place at 


the foreclosure. 
COURT: They are of record. 
RYAN: They are of record in Maryland. 


COURT: Mr. Ryan you asserted in your pretrial 


RYAN: I asserted facts. 
THE COURT: I want you to show your usual spirit 


of cooperation. There is no reason why you shouldn't show 


it this morning. 
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MR. RYAN: I didn't assert anything in the pretrial 
concerning the foreclosure except objections I took to it, 
Your Honer. 

THE COURT: I might say that the Court expects 
facts that are of xecord to be stipulated. You have got a 
yuestion of lew that you want decided and the Court will 
decide it. I think most of the facts should be stipulated. 
I can see where there may be a difference as to who received 
the excess and you are not willing to stipulate to that. 

But it seems to me everything else should be aeiounceck 

MR. RYAN: Your Honor, you know that I aaien 

“last person in the world to argue against stipulations 

I state in all certainty and in this Court that only one 
document has been produced and shown to the Defendant in 
this case before this trial. We have tried to get them. 
Only one has been shown, the guarantee. 

THE COURT: We won't waste any more time. Mr. 
Friedlander, suppose you prove your case. But Tl don't see 
any reason why it should not be proven in five or ten 


minutes. We have only a question of law to decide. 


MR. FRIEDLANDER: We would like to have marked 


three exhibits, 1, 2 and 3. 


THE COURT: What are you offering? 
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MR. FRIEDLANDER: I am offexing the guarantec 


instrument, a copy of which you have been served. 

THE DEPUTY CLERK: Plaintiff's Exhibits 1, 2 and 
3 marked fer identification. 

(Whereupon Plaintiff's Exhibits 1, 2 and 3 wexe 
markeaé for identification.) 

MR. FRIEDLANDER: May I show these to counsel? 

THE COURT: Yes, of course. 

I notice in the pretrial order there is some 
contention about acknowledgement on the mortgage, Mr. Ryan. 
Mortgages do not have to be acknowledged. They have to be 
acknowledged only for recording purposes. 

MR. RYAN: I take exception to that position not 
because Your Honor states it because I believe the law of 
Maryland to be different. I found the law of Maryland to 
require two things, one that the acknowledgement be upon 
the instrument to lend validity to it and No. 2 that it be 
certainly executed by the notary in the county in which the 
notary is commissioned. 

THE COURT: I think-.that is a requirement for 
recording, not for existence of the obligation. 


Suppose we proceed. 
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MR. FRIEDLANDER: We offer Plaintiff's Exhibit 1 
which is the guarantee instrument sued on. 

MR. RYAN: And J object to it, Your sono 
My objections are for the record purposes that iis: that 
there is no proof of the due execution of this. We have 
denied execution of this. 

THE COURT: I suppose you will call the Defendant 
as a witness. 

MR. FRIEDLANDER: I thought we had agreed -- 

THE COURT: Suppose you call the Defendant as a 
witness and ask him whether he signed this document. I 
don't think objections like that ought to be made, Mr. Ryan. 


MR. RYAN: Your Honor, I have not disputed that 


Mr. Bogan signed this document. I do dispute that it was 


completed at the time by the notary. 

THE COURT: I do not care. I am adnitting every- 
thing but the notary acknowledgement. 

MR. FRIEDLANDER: The notary acknowledgement is 
fair on its face. : 

THE COURT: I am excluding the notary acknowledge- 
ment because I don't think it makes any difference unether 


it's a sealed instrument or not. 


MR. FRIEDLANDER: I i to have Plaintiff's 

Exhibit No. 2 which is a mortgage document under triple 
and Z think it's admissible and an accompanying 
stipulation at pretrial. 

THE COURT: Let it be admitted. 

(Whereupon Plaintiff's Exhibit No. 2 was 
received in evidence.) 

MR. RYAN: For record purposes, if Your Honor 
please, because I believe the law of Maryland to be 
contrary insofar as the due execution of this notary public 
is concerned I state the same objection to admission of 
No. 2. 

THE COURT: That is no objection of admission of 
admissibility. I am going to ask counsel to come to the 
bench. 

(Whereupon counsel approached the bench and the 
following proceedings were had.) 


THE COURT: I am going to tell you a story because 


I asked you to’ come to the bench because I don't want 


your client to. hear the story.. One time I was visiting 

the English courts and I sat in several trials both criminal 
and civil for a couple of days and at the end of my visit 

I spoke to one of the appellate judges. I said one of the 
things that surprised me was that I never heard objections 


to evidence. This judge looked very puzzled at me and said 
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+24- oh, yes, you do, there are objections to evidence but of 

course that is very rare because after all every ever 
should know, is supposed to know the rules of evidence and 
it wouldn't do for him to tender evidence that he should not 
or that is inadmissible and on the other hand no one woulda 
make an objection unless he was very sure of his oocenas 
because it is very humiliating and embarrassing to have an 
objection overruled. I said nothing. But I wish “e had 
lawyers like that. 

(Whereupon counsel resumed their respective places.) 

MR. FRIEDLANDER: I have Plaintiff's Exhibit No. 3. 

THE COURT: What is it? | 

MR. FRIEDLANDER: It is the document Sr sae the 
ratification of the auditors' report on foreclosure and the 
statement of the account and amount of deficiency, and as I 
said to the Court, we have it under triple circuit. 


THE COURT: It may be admitted. 


(Whereupon Plaintiff's Exhibit No. 3 was admitted 


in evidence.) 
This is the document on which you rely to establish 
a deficiency, is that it? | 
MR. FRIEDLANDER: That is so. I have resene and 


I now will tender -- I don't think it is necessary. I 


have a witness who is in charge of the books and records of 


the Plaintiff's corporation who can actually from his record 
show the Court what is due on the note and I presume it would 
2 unnecessary in view of this document. 

THE COURT: Very well. Anything else? 

MR. FRIEDLANDER: On non-payment. 

THE COURT: JI suppose you should prove that this 
amount has not been paid by the Defendant to the Plaintiffs. 
Could that be stipulated that the Defendant has not paid this 
amount to the Plaintiff? 


MR. RYAN: I stipulate that the Defendant has not 


paid any amount to the Plaintiff or any part thereof. 


THE COURT: Then, the Plaintiff rests? 

MR. FRIEDLANDER: I rest. 

MR. RYAN: May it please the Court, I move for 
a finding in favor of the Defendant in this action. I say 
in all sincerity to Your Honor -- 

THE COURT: Well, you don't have to advise the 
Court you are sincere the Court knows that. 

MR. RYAN: I say the Plaintiff has failed utterly 
to prove the case postulated by the pretrial proceedings in 
this case. The Plaintiff has further failed to prove that it 
has lost anything or been damaged in any way as a.result of 


breach of guaranteel contract it has offered in evidence. 
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COURT: Motion denied. 

may proceed. 

RYAN: I call as my first witness, if the 

the Mexchant Mortgage Company. 

COUR’: Whom do you call? 

RYAN: I don't know. I subpoenaed Mexchants 
Mortgage Company to produce books and records. 

THE COURT: Just a moment. You can't cena 
corporation as a witness. 

MR. RYAN: If Your Honor please, the Plaintiff in 
this case provided no list of witnesses. The pretrial 
indicates they should be provided. The Plaintiff has 
provided none. I asked prior to -- 

THE COURT: Well, if you subpoenaed certain books 
vourcen call for those books and records. But you cannot 
eall a corporation as your witness. ; 

MR. RYAN: <x have subpoenaed books and records and 
I asked counsel for Plaintiff to produce those books and 
records of his client so I can now resume them and look at 


them to see if they are any use or value to me. 


THE COURT: That should have been done before the 


MR. FRIEDLANDER: We have brought the gentleman, 


Mr. Nageli. 

gHE COURT: Have you got the books and records? 

MR. FRIEDLANDER: Yes, six. 

THE COURT: Well, produce them. Yorwant to 
take a fow minutes to lock at thom? 

* ok OK 

MR. RYAN: Your Honor, I will need a reasonable 
length of time. I don't mean hours but I would certainly 
like some minutes if I may. 

| THE COURT: Well, you may take a few minutes. 

Do it right here. 

MR. RYAN: All right, Your Honor. 

(Brief pause.) 

THE COURT: In order to give you an opportunity 
to look at these papers we will take a fifteen minute 


recess. I should think that would be enough. 


* OK OK 


GORDON NAGELI 
was called as a witness by counsel for the Defendant, was 
first duly sworn and cestitied as follows: 

DIRECT EXAMINATION 


BY MR. RYAN: 


Mr. Nageli, will you state your name and address? 


3. Gordon Nageli. 


oe * * 
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Q “What is your business or occupation, Mr. Nageli? 

A. I have been a CPA since 1947 in the State of 
Maryland, Virginia and Louisiana. 

Q As a CPA in the State OF Maxyilend do you perforn 
any. accounting sexviices for the Mexchant Mortgage Company? 

A. Yes, ZT am the accountant for Merchant Moztgage 
Company. 

Q And you have brought here today cetain records 
of Merchants Mortgage Company? 

A. Yes, sir. 

MR, RYAN: Mr. Reporter, will you mark this as 


Defendant's Exhibit No. 1 for identification? 


THE DEPUTY CLERK: Defendant's Exhibit No. 1 


marked for identification. 

(Whereupon Defendnat's Exhibit No. 1 was, marked 
for identification.) 

BY MR, RYAN; 

Q Mr. Nageli, I show you what has now been marked 
as Defendant's Exhibit No. 1 for identification ana ask you 
if you can identify it, six? 

THE COURT: It has been identified and put in 
evidence. You do not have to identify it over again. 


MR. RYAN: I didn't think it had been, Your Honor. 
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THE COURT: I beg your pardon? 
MR. RYAN: I didn't think this had been identified. 
THE COURT: It has already been received in evidence 
so it dees not have to be identified again. 
MR. RYAN: I am sorry. This is not in evidence, 
Your Honor. This is Defendant's Exhibit No. l. 
THE COURT: I thought it was the mortgage that you 
wexe offering. 
MR. RYAN: No, Sir. 
THE COURT: I am scerry. 
_ BY MR. RYAN: 
0. What is Defendant's Exhibit No. 1, Mr. Nageli? 
“A. This is a detail sheet on the mortgage receivable, 
from Oak Hill Farms, Inc. 
Q A mortgage receivable by Merchant Mortgage Company, 
the Plaintiff in this case? 
A. Yes, sir. 
Q Is this sheet kept in the ordinary course of 
Maintaining financial records and books of accounts? 


LA Yes, sir. 


Q - Do you inspect it regularly to verify it? 


A. Yes, sir. 
Q And looking at this, Mr. Nageli, I observe the 
name of Mr. Gus Basilico, the President of Oak Hill Farms 


Corporation. Do you observe that in the upper right hand 


-31- portion of this sheet? 
| A Yes, sir. 
Do you find Mx. C. Warren Bogan's nae Semere? 
A. Yes, I do. 
Q. Will you show me where you see C. Warren Bogan? 
A, Right below the nane of the corporation oak Hill 
Farms Incorporated. 
Q Is it C. Warren Bogan or Warren C. Bogan? 
A Warren C. Bogan. 
Q May I ask you an explanation of this Exhibit No. 
1, Mx. Nageli. The first column is obviously for dates. 
A. Yes, six. | 
0. And dates reflected are dates of transactions, 


are they as recorded? 


A. Yes, they are. 


Q The next basic segment of this sheet is made up 


of three colums marked principal? 

A. Yes, sir. 

Q And it is marked due, paid and balance? 

A. Right. 

0. I observe that on February 25,.1964, there is a 
notation, principal under the due column $135,000 and 


balance $135,000. 


Q. What does that signify to you as an accountant 
keeping these book 

A. That indicates to me that we lent Oak Hill Farms 
Incorporated $135,000 and they oved that $135,000 on a 
moxtgaeye which is due eighteen months from the date at the 


rate of 6 pex cent interest. 


Q To whom was that check payable as reflected by 
the records? 

A. The cash disbursements indicate, if my memory 
serves me right, to Oak Hill Farins Incorporated but I have 
to see it to be certain. It is sitting on the desk. 

Q Mr. Nageli, you are now referring to a book you 
identified as being the cash disbursements books of 
rasa ante Mortgage Company. 


A. It's a combination cash receipts and cash dis~- 


bursements booklet. It's a bound pook. You cannot take 


the pages out of it. 
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THE COURT: Mr. Ryan, just what are you trying to 
faybe we can get Mr. Friedlander to stipulate aes 

MR. RYAN: I am leading to it, if Your Honox 
please, that while their ledger sheet or this Plaintiff's 
Exhibit No. l which is a ledger sheet shows an advance of 
$135,000 on February 25, 1965, it indicates a payment on 
March 18, 1965, of $20,000. Now, my information is that 
that $20,000 was escrow money. In other words, it didn't 
ever reach the mortgagor, it was held under the sone of 
the mortgagee urtil after the loan got delinquent and then 
after notice or pnonmecce of anyone they applied AS om 
its own debt. 

THE COURT: I understand but that was the money 
that went to Suburban. | 

MR. FRIEDLANDER: That is the $20,000 escrow which 


we got back from the title company. We held it from the 


date indicated and then applied it to the loan. We will 


stipulate that. 

THE COURT: Is that stipulation Necepeannee 

MR. RYAN: No, Hecatse it doesn't reflect on the 
ledger sheet that way, Your Honor. 

THE COURT: Very well. I think we are wasting 
an awful lot of time here. You have a rel question of law, 


Mr. Ryan, and actually the basic facts are not in dispute. 
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They oucht te be stipulated. However, proceed in your own 
way. 
MR. RYAN: I am going to stipulate these facts 
which I think the record supports, Your Honor. 
‘HE = COURT: You may pxocecd in your. own way. 
BY WR. RYAN: 

9. Mr. Naseli, referring to again my Exhibit, 
Defendant's Exhibit No. 1, does this indicate how the 
interest was to be due and payable on this loan? 

“A. No, it indicates how it was due and paid. 

THE COURT: Now, just a moment. The document 
speaks for itself, Mr. Ryan. 

MR. RYAN: If Your Honor please, I would agree 
with you if you and I and Mr. Friedlander were accountants. 

THE COURT: Well, my ruling is the document speaks 
for $tsele and I have excluded that question. 

MR. RYAN: May I inquire as to what the symbols 
mean, if Your Honor please? 

THE COURT: Oh, yes. 

BY MR. RYAN: 


Q There are two symbols on here in red and they 


are marked with a slant or shash. What do they mean? 


A That means write off, that is the amount we got 
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“35- as aloss. They are in my handwriting. 
They axe your handwriting? 
Yes, six, they are. 


Now, one of those appears to be on August sa 


Yes, Sir. 
And that is a write off of $15,000. 


Yes, sir. 


Now, following that it shows a balance in the 


account, none, is that right? 
A. That is right. 
Q Did Merchants Mortgage Company write this loan 
off at that point? : 
A. I need that other ledger, sir, ox journal. 
(Counsel exhibiting documents to witness.) | 
We wrote off the receivable and set it up into 
a foreclosure due from Oak Hill Farms, Inc. : 
Q To a foreclosure? 
A. Foreclosure account, yes, sir. 
Due from Oak Hill Farms? 
Yes sir. 
How much did you bring it up to? 


We wrote off the aeiecioal of $15,000 and interest 
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accrued and unpaid from January 1965 to August 31, 1965, 
in the amount of $5,088.70 maki a total sufficiency due 
from Ock Hill Farms of $20,880.75 pxincipal and interest. 

Q. Now, do you know anything -~ do your books or 
records reflect anything about the source of this $20,000? 

A, The source of it? 

2 Yes, sir. 

A Yes, sir. 

Q What was the source of it? 

A Oux records indicate that on March 18, 1965, 
we received a check from Eugene J. Silverman. I can't make 
out the writing behind that. And then Oak Hill Farms, Inc., 


transfer of funds from trustee account to apply to the 


account of standing principal balance. 


Q Do you know who Eugene Silverman is? 


A No, I'do not, sir. I can't make it out. Eugene 
J. Silverman. No, I don't know. I can't make it out. 

0. Now, Mr. Nageli, have you examined Plaintiff's 
Exhibit No. 3 which purports to be the Court audit of the 
foreclosure proceedings? 

A No. 

MR. RYAN: May I borrow that, if Your Honor please 


Plaintiff's Exhibit No. 3? 


4 


(Deputy Clerk passing documents to Soa) 
BY MR. RYAN: 

Q. Moe. Nageli, what arwount appears from your books and 
records to be dve on the Oak Hill Farms loan as of aly 8, 
1965? 

A We show $15,000 principal, and interest which I 
will have to make a subtraction for. I can only take it 
to June 30. I can't take it to July 8 unless you eae me 
to compute interest for eight days. 

THE COURT: Do not go so fast. 

THE WITNESS: Counsel was asking me -~ 

THE COURT: I know what counsel asked seRs - What 
did you say? 

THE WITNESS: I said the principal due was $15,000 
but I only have the interest as of June 30. I don't have 
it to July 8. 

THE COURT: As of June 30 of what year? 


THE WITNESS: The year he requested, 1965. 


THE COURT: I think that is ali. This was! filed 


on June 21, 1965. I think that is all. The only interest 
you are entitled to recover. Of course any judgment you 


get will bear interest. 


THE WIUNESS: This would be short eight days 
interest which would be like one week roughly. It would 
be accurate within $100. ‘Yhe interest unpaid at June 30 
woulé be $4,737.50. 

BY MR. RYAN < 

And whet date would that have been computed from? 

From January 1, 1965. 

Q. Ana you are computing not on the $15,000 but you 
are computing it on $135,000, is that right? 
B No sir, I am computing it on $115,000. 

THE COURT: May I see the Exhibit, please.. 

Well, Plaintiff's Exhibit No. 3 contains a formal 
statement of account and a final order of the Circuit Court 
for Prince George's County ratifying and approving the 
statement of account and it shows that the amount due under 
the mortgage was $117,812.50 as against that. The proceeds 
of foreclosure sale was credited in the sum of $95,990.35 
leaving a deficit of $21,822.15. Under the Maryland law. 
as established in the case of Windsor Construction Corpora- 
tion against Kolker, 180 Md. 113. This account was final. 

MR. RYAN: I proffer to the Court that this account 


is not final as to a guarantor who is liable only as a 


personal obligation on basis of this suit. He is nota 


party to that accounting he has no notice, he has no way to 
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~39~ defend himself or contest the accuracy of the charges. 

THE COURT: You have a right to, of course, to 
question the amount due under the mortgage if you ee 

MR. RYAN: ‘hat is what I was endeavoring to ao 
from Mr. Nageli to reach a true picture of the mortgage. 

If Your Honor please, what happened to the corporation I 
can care less. We are not the corporation. We are a pexsona} 
obligor under a guarantee agreement. 

THE COURT: Mr. Ryan, the pretrial order contains 
several details, a very clear statement of the facts as 
claimed by you. 

Now, Mr. Friedlander, are you willing to aGnnet 
the facts contained in the pretrial order as eiaimed! by the 
Defendant? I am referring to this second half of ae 2, 
page 3, and the first half of page 4 of the pretrial order? 

MR. FRIEDLANDER: I cannot agree that the fore- 
closure was conducted improperly. 

THE COURT: No. Will you answer my question, 
please. 

Are you willing to admit the factual statenents 


contained there. I think that would save a lot of time if 


you are. I don't see anything to this case except the 


question of law which is raised by Mr. Ryan is of some 


importance. 
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MR, FRIEDLANDER: Well, Your Honor, referring to 
facts as Gistinguished from the inferences of law, the way 
he says he had uo time to acknowledge -- of course that 
moxtgage had kecn set. TI am reading from page 2. I don't 
know whether that is ene or not. 

THE COURE: Well, don't let's argue about it. 
Let's turn to page 3 that is what I am realiy interested in. 
At the beginning of the second paragraph and the rest of this 
page, "that states actual or purports to state actual detailed 
facts without any inferences." Now, are you willing to 
admit that? 

MR. PRIEDLANDER: All except the part about the 
payment of fees which we didn't get. 


THE COURT: All except which sentence and which 


paragraph? 


MR. FRIEDLANDER: The second paragraph on page 3 
on closing the loan. 

THE COURT: Oh, yes. 

Now, do you admit the rest of that? 

MR. FRIEDLANDER: Yes, sir. The $18,700 -- 

THE COURT: No. Do you admit paragraph 3? 


MR. FRIEDLANDER: Yes. 
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COURT: Paragraph 4? 

FRIEDLANDER: Yes. 

COURT: Paragraph 5? 
MR. FRIEDLANDER: Yes. 


THE COURT: Paragraph 6? 


MR. FRIEDLANDER: ‘hat says February '65, at that 


time, yes, sir. 

THE COURT: Well, of course paragraphs. 7 and 8 
are inferences but the dher paragraphs -- 

MR. FRIEDLANDER: We concede those. 

THE COURT: -- (continuing) are all questions of 
fact. Now, I think that eliminates much testimony, Mx. 


Ryan. 


I agree with Your Honor it certainly 


; I would like to offer in evidence Defendant's 
Exhibit and I would have no more questions of this witness. 
THE COURT: It may be admitted. | 
Any cross-examination? 
MR. FRIEDLANDER: I have no questions. 
THE COURT: You may step down. 
(Whereupon the witness left the stand.) 


THE COURT: Anything further? 
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MR. RYAN: Myr. Bogan, will you take the stand, 
please. 
Whereupon, 
C. WARREN BOGAN 
was called as a witness by comsel for the Defendant, 
first duly sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. RYAN: 


Mr. Bogan would you state your name and 


C. Warren Bogan, 18 Farmington Court, Chevy Chase, 
Maryland. 
Q What is your business or occupation, Mr. Bogan? 
A. A consulting mechanical and electrical engineer. 
rey You are the Defendant also in this case? 
A. I an. 


Q Directing your attention, Mr. Bogan, to February 24, 


1964, did you hold an office at that time in Oak Hill Farms 


, Incorporated? Were you an officer? 


A I don't recall. 
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At the time of making of this loan? 


Oh, yes. 


What office did you hold on the date the loan was 


I was Vice President. 
Who was President? 
To my knowledge Mx. Basilico. 
Which Basilico was that? 
A Mr. Gus Basilico, I am sorry. 
Q. In addition to being Vice President of the Corpora- 
tion at that time, Mr. Bogan, did you own any stock, hold 
any stock certificates? | 


<A ‘To my knowledge, no. 


0. What was your interest in Oak Hill Farms, 


“Incorporated? 

A 6 Well, I had been operating or representing Oak Hill 
Farms as a WSS Caetnces and advising the Board of 
Directors on the possibility of good or bad investments or 
of the possibility of building structures for return, in- 
come return. 

Q | Now, you said you had been rendering consulting 
‘engineering services. What is your business or profession? 


A A consulting engineer in mechanical and electrical 
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Now, when did you first learn or become apprised 


fact that you were Vice President of Oak Hill FPazmuas, 


about ‘the same day that I signed the papers. 
We had been talking about it for several months but it 
never aecluelly occurxed until the day I signed the papers 
on the mortgage. 
0 Did you have any money invested in Oak Hill Farms, 
Incorporated? 
A No, I did not. 


0. Now, this mortgage, Plaintiff's Exhibit No. 2 


in this case, and the guarantee agreement which is Plaintife'6 


Exhibit No. 1, purports to be acknowledgement for a notary 
public and purports to be acknowledged before a notary 
public in Prince George's County, Maryland, on that day. 
I ask oe at any time during that day or any other time 
did you appear before any notary public in Prince George's 
County to acknowledge either the mortgage which is in this 
case or the guarantee which is in this case? 

AR To my knowledge, no, 

Q Where did you appear? You don't deny that these 
are your: signatures? 


A These are my signatures, yes. 
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Q. Where did the physical signing of these st 
documents take place? 
A, I think it was 8416 Georgia Avenve. It Was a 


new building in which the Bank of Maryland is on Gsorgia 
Avenue. 

Q. There is no question in your mind you wexe in 
Montgomery County or on Georgia Avenue? 

A No question in my mind about that, sir. 

Q. There is no question in your mind you DONOR were 
specifically with Mr. Eugene J. Silverman who purportedly 
executed ths with you before a notary public in Maryland? 


A No, we stayed in the same room in the second floor 


of the building thawe were in where I signed the papers. 


Q Do you recall, Mr. Silverman, being there? 


A, Yes, I recall him being there. 

Q “Who was Mr. Silverman? 

A. He was reported to be an attorney for the 
corporation lending money to Oak Hill Farms. 

Q And by Mr. Silverman do we mean Mr. Eugene o. 
Silverman who purportedly was with you and appeared with you 
before a notary to execute this? 

A, Yes. 

Q To your knowledge was he representing anyone else 


at this transaction other than Merchants Mortgage Company? 
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To my knowledge, no. 

0 When in 1965 when this property was foreclosed or 
purportedly forxecloseé dic you have any further relationship 
whatever with Oak Hill. Farms, Inc.? 

I aid net. 

0. Do yon recall how long it had been since you had 
any connecticn with thein? 

A Since February of 1964 to my knowledge about a 
week after I was made Vice President I tendered my resigna- 
tion. 

Q Now, Plaintiff's Exhibit No. 3 in this case, Mr. 
Bogan, purports to be a notice of an accounting through the 
Circuit Court of Prince George's County, Maryland, as a 
result of foreclosure. Let me take this step by step. 

No. 1, were you present at the foreclosure? 


A. No, I was not. 


Q Do you have knowledge of when or how ox by whom 


it was conducted? 

A. {The only knowledge I have of it is what I have 
seen on the papers you have shown. 

Q I direct your attention now specifically to 
‘Plaintiff's Exhibit No. 3 which purports to be the ratifica- 
tion of the sale and the judgment of accounts. Did you 
ever receive any notice of this accounting and this 


ratification? 


53 


No, Z never received any information on this 


Q. Did you have any notice or knowledge that you were 
being personally, that a deficit was being personally 
claimed of you prior to institution of this suit which we 
are here defending? 

_A No, not prior to the serving of papers onime. 


MR. RYAN: I have no further guestions, Your 


THE COURT: Any cross-examination? 

MR. FRIEDLANDER: Yes. 
CROSS-EXAMINATION 

BY MR. FRIEDLANDER: 

0. I take it from your testimony, Mr. Bogan, that 
you and your wife neither one had any interest in this 
Corporation? 

A. Financial interest? 

Q Yes. 

Other than being for professional service, no. 
Do you know why your wife signed the guarantee? 


THE COURT: I don't see that that is relevant 


in this case. His wife is no longer a party of the; action. 


BY HR. PRIEDLANDSR: 
0. I will ask you did you know in August of 1964 
thet intexest became due on this mortgage? 
Yes. 
Q In other words all of the notices of overdue 
interest came to you, did they not? 
zB Only by telephone. 
Q. Well, now, Gid you receive bills for the interest 
addressed to Oak Hill Farms in care of you in the Tower 


Building? 


A. I do not recall. 


Q Mr. Bogan, when did you learn that the mortgage was 
in default at any time during the year of 1965 or '64? 

A. Yes, I learned about it by a telephone call from 
someone I don't remember whom. 

Q. And what did you do if anything at that time in 
reference to the mortgage? 

A Well, I advised them at that time that I didn't 
have the money to pay the interest and it was unfortunate 
that I had run out of money. 

Q Had you paid any payments on the mortgage during 
this period? 

B. Interest or principal? 


Q. Interest. 
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A Yes, I have paid severa 


Q And what was your connection with the cone 
which caused you to make these interest payments? 

A, My connection with the company was that I oa 
supposed to make the payments on this out of moncy that 
was given to me to make interest payments. 


0. From what source would you get your money? 


A. The original source was from a $10,000 sum that was 


given to me for interest payments. 
Q. And was that $10,000 ever replenished? 
A. Well, I used it to make the interest payments that 
I made. 
\ 1 
Q. When the mortgage was signed by you as Vice Presi- 
dent did you notarize it in any way before anybody? 


THE COURT: I think you had better ask one question 


at a time.” 


-50-" "BY MR. FRIEDLANDER: 


Q Do you recall the time you executed the eet are 
and signed it? 

A. I remember the time in Mr. Silverman's office 
in Georgia Avenue but I do not remember seeing a Oey 
public. : 

Q Do you recall talking to anybody about your 
signing of the mortgage as Vice President? Did you discuss 


it with anybody at that time? 
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At the time of signing? 


Q. Yes. 

Q Well, I discussed it with Mx. Clark who is the 
attorney for Oak Hill Farms and I believe Mr. Silvexmun 
who was the attorney for Merchants Mortguge. 

Q Did you at that time sign a guarantee? 

B. I believe I did. 

How about your wife, did she sign at that time? 

A. She was there and I believe she signed it also. 

o In your memory at this point you did not swear 
to either paper before a notary? 

A. To my knowledge, no. 


Q How good is your knowledge to that event, 1965? 


THE COURT: I don't think that makes any 
aifference whether the mortgage was properly acknowledged 
or not. The mortgage was foreclosed and proposed and ratified 
by the Court. 


BY MR. FRIEDLANDER: 


Q I showithe witness, if I may, Plaintiff's Exhibits 


4-11 being bills and correspondence and ask you wall you 
look through those and tell us whether you received any of 
them and if so teil us which one? 
(Witness perusing documents.) 
B. I received some. Which one I received I don't 


know. I know they were prior to the time that interest 


= 


payments were finally stopped. I vaguely remember some 
these but which ones I can't put my Finger on. 
OOK 
REDIRGCT EXAMINATION 
BY MR. RYAN: 

Q Mr. Bogan, do you recall any arrangements made 
at the time of settlement for replention by the mOeIEOReS 
or for in some way to escrow $20,000 of this loan? 

A. I have 5 vague recollection that there was going 

; to be a $20,000 sum deducted: to hold in escrow but by whosa 
I do not know. 


Q. In any event you are aware that mortgagor, Oak 


Hill Farms Incorporated, never got the $20,000 that was 


OEE in escrow? 

A. I really did not oer 

Q ° Did you, Mr. Bogan, or anyone to your knowledge 
acting for Oak Hill Farms Incorporated ever authorize the 
mortgagee to apply the $20,000 to its own debt? 

A. To my knowledge I have never done that or know 
of anyone who might have done it. 

Q When did you first learn they had applied the 
$20,000 which they had control over in some fashion to this 
debt? | 


A Today. 
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0. Didn't you know it before we came to Court today? 
B. I really didn't know who applied it. You asked 
whether I knew about it. 
rey We at it had been used fox 
some purpose other than ] ouxk Sanitary 
Commission? 
first time I knew that. 


have no further guestions, Your 


THE COURT: You may step down. 
(Whereupon the witness left the stand.) 


MR. RYAN: Your Honor, I have another witness 


in this case under subpoena. On this posture in this 


connection. We were not told to be ready for this case 
until actually 10:00 o'clock this morning. We got a notice 
yesterday afternoon to come to the Assignment Commissioner's 
office this morning at 10:00. Two of my witnesses are 

in Baltimore and I have them under subpoena and they have 
been under subpoena since before the 7th of October when 


we were alerted for this case. 


* OX 
<54- THE COURT: What do you expect to prove by these 


Baltimore witnesses? 


MR. RYAN: Mr. Silverman is one of them. I will 
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prove that Mc. Silverman will testify that he never appeared 
before a notary public in execution of this TOR wCES ERIS 
is necessary under Maryland law to establish values in 
Prince George's County. He says he recalls going before one 
in Montgomery County. ‘The Maryland Code merits a notary 
| 


to take acknowledgements other then his or her appointments. 


THE COURT: That may be so but this mortgage has 


been foreclosed and the Maryland Court ratified the 


foreclosure. 


MR. RYAN: I am not trying to upset the foreclosure, 


THE COURT: Well now, perhaps Mr. Friediander 
will be willing to stipulate what you expect to elicit 
from the Maryland witness. : 

MR. FRIEDLANDER: As far as Mr. aiheveraen is 
concerned we will so stipulate to what counsel has said. 

'. MR. RYAN: In addition to that, Mr. sucteeien 
would testify that he had no directive from either oak Hill 
Farm or Mr. Bogan to remit or return this $20,000 escrow 
fund over to Merchants Mortgage. 

* * * 
MR. RYAN: Your Honor, during the recess you 
had suggested that I paraphrase and state what I would expect 
to offer by producing Mr. Eugene Silverman as a witness in 


an effort to avoid the necessity of coming over from Baltimore|. 


can state it orally to the 


to the Court 
to it and we 


now trying to get suppleme -y infor: i from another 


within the next 15 

MR. FRIEDLANDER: We have no objection to 
the stipulation. 

MR. RYAN: Mr. Eugene Silverman, if appearing 
in court would testify that he, he, Eugene Silverman is a 
member of the Maryland and represented the plaintiff, 
that is MerchantsMortgage Company at the closing on the 
mortgage. Number 2, he would testify that of the proceeds of 
the $135,000 mortgage, $38,725 was returned to him after the 
mortgage closing as per settlement sheet. Number 3, he would 
testify that hé'at-no time received any directive from either 
the mortgagor or the defendant authorizing any use of the 


$20,000 escrow func. 


‘THE COURT: Will you stipulate that in lieu 


of Mr. Silverman's oral testimony? 


MR. FRIEDLANDER: Yes, sir. 
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SLATER A., CLARK 
was called as a witness by counsel for the defendant , was 
first duly oe and testified as follows: 
DIRECT BPXAMINATION 

BY MR. RYAN: 

Mr. Clark, will you state your name? . 

My name is Slater A. Clark. | 

And your office address is where? 

Shoreham Building, Washington, D. C. 

What is your profession, Mr. Clark? 

A I am an attorney at law. 
Q And you are admitted to the bars of what 
jurisdiction? 
| A Of the District of Columbia and the State 
of Maryland. : 
, Q Mr. Clark, directing your attention to the 

latter part of February 1964, did you have an occasion to 
act in any capacity in relationship to the placing of a mort- 
gage loan in-the sum of $135,000 wherein the menonens Mortgag¢ 
Company was mortgagee and Oak Hill Farms, Incorporated was the 
mortgagor? 


A I did. 


Q What connection did you have with that trans-— 
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A I represented Oak Hill Farms on various 
occasions in, on a legal basis. My employment in this regard 
was to consummate the loan. | 
ThS COURT: The question is, whom 
your functi 
representing 
Farms and also I searched the title, Your Honor, with reference 
to the property which would have been to the benefit of the 
mortgagee. 
BY MR. 
Q In addition to that, Mr. Clark, were you 
to act as, shall we say, settlement clerk or settlement agent? 
‘THE WITNESS: Escrow agent of the money, yes. 
‘Now, as such escrow agent did you receive $6me 


1G elatiele 
From whom did you receive money and how much? 
A I received $135 from, to the best of my 


recollection the check was from McCarthy Mortgage. I don't 


have that check in my possession. 


Q “But you did receive $1355000? 


A Yes. 
Q i And as escrow agent did you make a distribution 
and accounting to anyone in connection with your handling of 


that $135? 
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May this be marked as Defendant's 
No. 2 for identification? | 
THE DEPUTY CLERK: Demencanes Exhibit No. 
marked for identification. | 
(Whereupon, Defendant's Exhibit No. 2iwas 
marxed for identification. ) | 
BY MR. RYAN: 

Q You have just produced from your file and 
handed me a document marked Defendant's Exhibit No. 2 for 
identification. I now show you that and ask you ans is? 

60 A This is the original settlement sheet that I 
prepared at the time of settlement in reference to the cis- 
eriipatsion of the funds received by me. : 


Q And does this reflect all funds received by 


you and all funds disbursed by you from the $135,000? 


A Yes, it does. 
re} MR. RYAN: I'd like to offer in evidence as 
Defendant's Exhibit No. 2, the settlement sheet. — 
MR. FRIEDLANDER: May we look at it? | 
(Brief. pause while counsel peruse document ) 
THE COURT: Let it be admitted. 
MR. FRIEDLANDER: No opaecetionts 


THE COURT: You may proceed. 


RYAN: 


Q ir. Clark, I observeion your seitlement sheet 


that there is a recitation of $38,725 being paid to Horfoerg 


with whom I dealt. 

Q Do you know whom they represented intthis 

transaction? 
| A I reseé Geneon M 

Q The mortagagee? 

A Yes, sir. 

Q In advancing $38,725 to them or paying that 
to them I notice a breakdown indicating a service fee of 
$16,000, and attorneys'fee of $565, appraisal fee of $150; 
quarterly interest from February 25 to May 25 at six percent 
of $2000.25, $20,000 being held in escrow for construction 


to Washington Suburban Sanitary Commission. 


How did you make disposition of $38,725 as 


indicated? 

A I forwarded it to Hof foerger & Hollander, 
my check in the amount of $38,725, and cited thereon exactly 
what the check represented which are the same disbursements 
on the settlement sheet. 


_THE DEPUTY: Defendant's No. 3 for identifica- 


65 . 
MR. FRIEDLANDER: We may be able to stipulate 


if I could just see it a second. 

THE COURT: What is the service fee? 

MR. FRIEDLANDER: We may be able to stipulate 
that if I could just see it a second. 

THE COURT: What is the service fee of 
$60,000 as distinguished from the attorney's fee of $50502 

THE WITNESS: Your Honor, I can only say 
that there was a letter of commitment that was prepared and 
that was seen by Oak Hill Farms prior to the date of this 
settlement which specify those charges, and in accordance with 
my client's instructions they were approved and we disbursed 
them. 

I can give you my opinion of what I believe 
the $15,000 -- 

THE COURT: To oe knowledge what 1s the 
ervice fee? 

THE WITNESS: It would be a charge that is madq 


against the mortgagor for obtaining the loan. 


THE COURT: A sort of commission for obtain- 


ing the loan? 
THE WITNESS: That is what I would say, yes. 
MR. FRIEDLANDER: No objection to your 


document. 


Mr. Clarke, I show you defandant's Exhibit 
sk af you can identify that document, sir? 


This is a copy of the letter 


which I sent to: Eugene Silverman and transmitted therein the 


funds referred to he settlement sheet totaling $38,725. 


MR. RYAN: t in euddence- Desendaers 
No. 3, to which. Mr. jlander nas indicated he has no 
objection. 
COURT: Let it be admitted. 
(Whereupon, Defendant's 
Exhibit No. 3 was admitted 


in evidence.) 


64 Q Do you know who procured the loan and become 
entitled to the finders fee or ’commission? 

A Do I? 

Q Yes. 
No, sir. 
Did you see a man named Lubow? 
VEER, babed 
A real estate man Marvin Brown? 
I did. 


They were all attending the settlement? 
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A I don't recall that they did, sir. They 
were in the transaction. I met them at some time. = believe 
Mr. Lubow attended the settlement. Mr. Baoan aid not as 
I recail. 
% OK OF 
MR. RYAN: If Your Honor please, my hesiens 


reminds me that I overlooked something that I did meee to 
| 
offer in this case. It is already of record before 
Your Honor. It would be the answers to two or three of the 
interrogatories and -- 
THE COURT: I will reopen the case for the 


purpose of giving you an opportunity to offer that. , 


MR. RYAN: Thank you. 


Upon reopening my case I would like to offer 


in evidence interrogarory number 11 which was directed by 
the defendant to the plaintiff and asked the plaintiff to 
answer: 

"To whom and at what amounts was $135,000.00 
disbursed by plaintiff under its mortgage loan?" and 
response thereto, plaintiff answered: 

"Mortagagor endorsed $135,000.00 check, and 
closing attorney then made disbursements. A check for 
$38,725 was made payable to mortagagee's spent ree 
gentingthe service oe appraisal, interest and anaes Poe 


contribution to sewer and water extension. Closing attorney 
held $85,000.00 to pay off prior encumbrances, plus interest 
fn amount of $10,542.25 was distributed to mortgagor, and 
the balance of the funds was for title policy, revenue stamps 
and recording." 

is what we already have, 
Defendant's Exhibit 

iR. RYAN: We have had Defendant's Exhibit 
2 but there seem to be some question as to the propriety 
or basis of how this happened to ae back to plaintiff's 
attorney. They apparently confirmed the fact that it 
should have been back torplaintiff's attorneyin answer to 
that interrogatory. . 

I would like to further offer in evidence 
interrogatory 15 and plaintiff's answer to it. Interrogatory 
15 inquired of plaintiff: 

"Was any part of plaintiff's mortgage loan to 
Oak HI11 Farms, Inc., withheld for or allocated to payment 


to Washington Suburban Sanitary Commission? If so, How much 


and what dates and in what amounts was the same paid?" And 


answer to number 15: 

"Yes, $20,000.00; March 3, 1964. None; funds 
applied to reduce mortgage indebtedness upon default." 

Having supplemented my defense to that 


additional matter, the defendant does rest. 
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MR. FRLEDLANDER: May I show the Court, 

Section 125 of Article 23, on the one proposition that 
> i 4 
| 


@ corporation cannot plead usury? 
is p J 


THE COURT: Just a moment. You're saying 


FRIEDLANDER: Section 125 of Artitle 23. 
COURT: f what? 
Of Article 23. 


S COURT: Of what? 


FRIEDLANDER: Of the Maryland Code. 


COURT: Oh, I see it. 

MR. FRIEDLANDER: Now, the second point that 
counsel raised was the ability of the guarantor to esl 
usury even though the corporation could not. There are many 
@ses in Maryland directly on that point holding eney ean not. 

THE COURT: You say there are cases? 

MR. FRIEDLANDER: There are a number of them. 
One of them is Reamer verses Kessler on page 901. the case 
is cited at 196 Atlantic 2d, at page 896 and on page 901 
the argument made by the appellant is answered by the Court. 
I would like to pass this to the Court. It also cices the 
other case direct on that point. 


THE COURT: And what does it hold?) 


PRIEDLANDER: It holds that any grantor 


if the corporation is the maker. 
COURT: You know, gentlemen, many, many 
praticianer and it was very many 

years a¢ it was customary of lawyers to prepare a little 
trial menorandvm with all of the authorities and hand it up 
to the Court at the beginning of the trial. Unfortunately 
this practice has fallen to the seals. 

if I had ali these cases at the opening 
it would have been a great help. Lawyers don't like to 
prepare any more. 

MR. FRIEDLANDER: We prepared one on certain 
parts of this case but I do not believe, up to now, that SS 
was any problem about this law. 

THE COURT: That is the only point really 
raised. 

MR. FRIEDLANDER: Well, the problem which 
I thought was. going to be reached was the problem which I 
originally gave Your Honor the case on and which we prepared 
the memorandum about. : 


THE COURT: You didn't hand up any memorandum; 


MR. FRIEDLANDER: We filed it in the files 


7) 


THE COURT: I don't care any about that. 
You didn't hand up to me any memorandum to the comet And 
I don't seeay memorandum in the clerk's file Sees 
MR.FRIEDLANDER: It is after pneoeal I tnink 
both sides did submit such memorandum today which did not 
cover this point. 
THE COURT: I don't see it in the files. I 


don't see any memorandum unless it got misfiled. 


Well, this case you handed up has a long’ 


opinion and I can't stop. 

MR. FRIEDLANDER: It was only one paragraph. 

THE COURT: Suppose you mark it. I am not 
soni to look for the paragraph. 

MR. FRIEDLANDER: On page 901 between the 
pencil marks is a very short portion. 

THE COURT: You may proceed. 

MR. FRIEDLANDER: I call Your HOnor attention 
to the case -~ Further authorities were noted in the brief 
which was filed in this case. 

THE COURT: Oh; no, no, I'm not going to 
look at somebody's brief that is not before me. 

MR. FRIEDLANDER: I was going to give Your 


Honor citations covering all cases on this point. I don't 


81 4x don't think it 4 sary because of law of Maryland 
in this opinion. 
fell, before you resume your 
there is a question I want to ask you. I don't under- 
something in your complaint. “What is the basis for 

of the complaint that, therecis now due and 
owing oid mortgage loan, the sum of $5000? 

TEDLANDER: This was the trial had prior 
to the time this nad been audited, An audit was made by the 
Maryland Court. And when the audit was made by the Maryland 
Court we found that the claim was much less and we corsected 
it. 

MR. RYAN: If Your HOnor please, that isn't 
quite accurate. This suit was filed August 4, 1965. If Your 
Honor would examine Plaintiff's Exhibit No. 3 which is the 
audit, you will find it was audited and approved and sealed 
and finally ratified in July 1965, practically a month 
before they filed this suit for this amount. 

THE COURT: The order ratifying the sale 
and account is dated July 6, 1965. This action was brought 
on June 21st, 1965. 


MR. RYAN: June 2lst, sir? I'm sorry. I 


didn't realize that. I'm looking at my service copy which 


said August 4th, Your Honor. 
“MR. FRIEDLANDER: That is an alias, Mr. Ryan. 

MR. RYAN: It isn't so marked. : 

THE count: Do you wish to say anything in 
reply? 

MR. RYAN: Your Honor, I can't very well reply 
to authorities which have been submitted te Your Honor at 
which I never had any reference to by counsel ee to this 
Ttoment. 

THE COURT: The Court realizes and symphatizes 
with the position that the defendant finds himself in, 
probably at the request of a client as a favor Ana a5 in 
hope to get him business, he sigredthis guaranty thought lessly 
figuring that the property was sufficient to satiety the debt 
and he finds himself like guarantors, like acommodation 
endorsers often do, held for an obligation that he thought 
he'a never have to pay. But the Court has to decide the 


matter.in accordance with the law. 


(Whereupon, the Oral Opinion of the 


Court was annpunced) 


ORAL OPINION OF THE COURT 
THE COURT: This is an action on a guarantee, 
by which the defendant guaranteed the payment of the principal 


and interest of a mortgage that was made to the plaintiff by 


Hill Favms, Incorporated. The principal amount ef the 
mortgage was $155,°' The mortgage was later foreclosed 
because of 

According te the proceedings in the Cireutt 
Court for Prince G ses County, Maryland, where the fore- 
closure took place, there was a deficiency on the foreclosure 

mounting to the sum of $21 : The plaintiff in this 

action seeks to recover that amount. The facts just recited 
are not in dispute. 

The defendant, however, claims that there 
were defects in'the execution of the mortgage. This contentioh 
fs easily disposed of. The mortgagee dd not raise the point. 

‘The mortgagecwas foreclosed and tne foreclosure 
sale was ratified by the Court which also approved the account 


showing the deficiency due. 


The next objection raised by the defendant, is 


that thé loan was stained with usury. The Court finds that 


the loan was indeed tainted with usury. 

| A commission of $16,000 was deducted from the 
amount loaned, by the attorneys for the lender. The Court 
is of the opinion that, since the amount deducted was in excess 
of lawful rate of interest, that this constitutes usury. 
HOwever, under the law of Maryland, as is aa reuisenemee under 


the law of the District of Columbia, no corporation may inter- 
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pose a defense of usury; Article 23, Section 125, onane annotated 
Code of Maryland, issured in 1966. Consequently, inienis case 
he defense of usury was not available to the mortgagor, the 
plaintiff in this action. 
Counsel for the defendant argues, however, 
that this circumstance does not preciude the senencenee who 
is not a corporation but an individual, from interposing a 
defense ae ORS The Court disagrees. Defense of usury -is 


personal. And insofar as the borrower is concerned in this 


ease there is no defense for usury. The borrower is obligated 


to pay the obligation, irrespective of whether there is any 
usury in the loan. The defendant guaranteed the payment of 
the borrower's obligation. 

The Court is of the opinion that he is in no 
position, .and is not entitled to raise a defense of usury. 
In light of these considerations, the Court will mendes a 
judgment for the plaintiff for the amount aimee. sare, 
in the sum of $21,822.15, with interest from the date of 
commencement of this action. 

Counsel may submit proposed findings of fact 


and conclusions of law in proposed judgment. 


(Whereupon, the case was concluded. ): 
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Loan from Merchants Mortgaye Company to Oak Hill Forms, Incorporated 
AMOQUNE RECHEVED FROM LOAN $135,000 00 ea 
Payment in ful of extstin 
mortgage of record, 
together with interest $85,000.00 


Paid to Hotfborg and Hollander: 


Service feo $16,000.00 
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Real estate transfer tax : 270,09 
State stamps 148.50 
Recording of mortgage 7.00 
Assignment of Mortgage 1.00 


$135,000.00 $124,457.75 


BALANCE for distribution to mortgagees—~—-—————-———_ 10 542,25 
’ 8K Een 12 


; $135,000.00 $135,000.00 
SG Bz [== ; 


APPROVED 
OAK HILL, Hes no ORPORATED 


p< CAM Cry 5, 7) Se kr 


C. Warren Bogan, vive President 


MGAD+Bazerne, MJ.» 


Tayone SUbve 
iy y 
C/0 LorLoey 
225 Horch Caivexe 5 ew 


Beltinere 2) Mesyled 


Joon of Mevehionts 


Fans» T2702; sated Ou P.otedl sate 


Dear Me. Siivowian: 


In regonl to the a 

dest Tuosday, Foebeucy GS ; 

rocoilen'!s receipt oe S that t SSN 

cowed os of Fobzueny 20, hOCt, tonsthes vic 

tho assignment oF tho morege ss “oo aie ae 

Mavyhende Ploasa uote hat : Lees Norehents Oren ge 
Cozpony celled mo and hed i. x seve 4 Bie the 

A, . 


assigurons sai to Tho Finst No 


You celso wi3l find encloe: 
Law fiom of Notibarg a.2 
OO representing tho Gedo 
sent and as inUiceted in Cho 5 an hae 
ds also attached. 


LI havo withheld sutficicny Piss to cover title Insus wanes ond 
upon receipt of the relesse of the dead of trust ce .. et x 
will epply for full title coverege aad sco that tho final. policy 
is fownnied to your office. 

Trusting that tho Zorezoing is satisfactory with you end if 
you have any quostious, please Secl treo to call wo in rugi and 
thoreto. 


truly yours, 


A.. Sloter Claizoa 
wero 


security for the payment of a 
: Prom TLL FARMS, INCORPORATED, (herein 
Sree ER Ws 1M ® COMPANY (herein ca Lea’ Work tragec"),|_ 
2 2 the a2.0 nt of ONE HUNDRED Ti VE THOUSAND DOLLARS ($135,000.00 
Mortgace being recorded or intended to be recor ced among the Iand 
ince George's County, State of Maryla nd), and as an inducement 
to the s25 teagee to mike the said loan, we, C. WARREN BOGAN and 
MARGARE ; =A, his wife, } y jointly and individually covenant 
and agree with the said MYRCHANIG 1 “AGS. COMPANY, its successors and assigns 
to guarantee the payment of the principal swan as defined in said mortgage, 
and interest thereon, as provided in said mortgage, and wo do further hereby j 
jointly and individually covenant and agree to be bound by the prem. ses and 
covenants of and the terins and conditions imposed on the Mortgagor in said 
Mortgare as if we, jointly and individually, had been Mortgagors in said 
Morteece, making the covenants end premises therein contained; provided that 
ut such time after the seid loen has been fully repaid, this guarantee shall. 
be null and void and of no effect. We do furtier joi ntly and individually 
apree that MERCHANTS MORTGAG!S COMPANY, Wortgagec in the aforesaid mortgage, 
may renew or extend payment of the mortcace upon the request of the Mortgagor, 
and we do further jointly and individually agree that MERCHANTS MORTGAGS 
COMPANY, as Mortgagee, and its sucesssors and assigns, need not exhaust nor 
pursue all or any of its or their remedies under said Mortgage before 
MERCHANTS MORTGAGE COMPANY, Sts suecessors and assigns, will be entitled 
to pursue its remedics against us jointly or individually, and this guzrantse 
agreement shall be gonstrued in accordance with the Laws of the State of 


¥ ‘arylend . 


IN WITNESS WHERFOR, we have hereunto set our respoctive hands and 
seals the e dey and year afore esaid: 5 


TEST s 


‘ th OFLE 
Madre Ugo Lad oe f Warren Bogen 


: 
‘ 


ne Ai peenealeae GL, “ing2:1,(Seal) 


i “eget ele. A Lilies correc C. Bogan) iz 


I HEREBY CERTIFY THAT on + 

e the canes ciber, a Notary Public O)te7277 
personally appeared C. 

MARGARSTTA C, BOGAN, his wife, partics hereto, known to mo nee s 

proven) to be the persons Whose names arc subscribed to the withi 

and they acknowledged the sane to be their respective act. 


before m 


AS WITNESS my hand and Notarial Seal. 


ape rae Be A 
MORIGAGE PLE ORLY GR COTY CCV AM oe Box Ker’ 
LUCAS hitos, INC.--237K—-1/9/68 
in 


SER CINCIE i Celcins blo, tl 20- 
THIS MORT GAGE, sade this ao day of Cy checase Corblcliin bea, (020 


‘ 


in the year nineteen hundred and sixty-four by and between 


eee ee ee ee ee ~ — ORK GILL PARIS, TCORPORATD - - ~~ + - - - - - - =e - 
a body corporate, incorporated under the Laws of tho State of Maryland, 


Mortgagor xfctis moth oGinochihopsand, of the fst pert and 


- Sea weer z - = = SERCHANTS MORTGAGE Oral < = ' 
a ly corporate, incorporated under the Laws of the State Kor tyasee of the second part: 


Whereas, the said Mortgagor is justly and bona fide indebted unto the said 
Mortcacoe in tho full and just sum oF ONS HUNDRED THIRTY-FIVE THOUSAND DOLLARS | 
(2135, 600.00) this day loancd and advanced, which principal sun the said Mortgagor 
has covenanted and agreed to repay to the said Mortgages Eighteen (18) months fron 


the dato hereof, with interest at the rate of six por centun (6%) per annun, payable 
quarterly in advance, 


THE due execution of this *ortgace having beon a condition Frecedent to the 


| granting of said advance. 


ULK.CTP.6.C. 
ULKCT PAC ¢. 


i = P 
MAR 18 7968 


F410 126 
Fal 22% 


RGBERT fs. STEARNS, Seer: 


deration of the premises and of the sum 6f Ono Dolla 


Teonvey unto the said Mo wot, Lis sucecssors 
and assigns 


* doen orpavcel of ground situate and lying in the Eowle Linte 
Maryland 


Stute of J nfocesuid, oud Coseribed ay follows, to wit:—Beginuing for 


, nv found at tne southyest corner 
od Jn e@ deed recorded Jn Liber 2905 at 
corvets County, Maryland, and thence 
thove Park the folloving tvo courses 
50 szcends t £43.03 foct toe spnumont 
hor ; : 3 eee mi nutes oi seconds Fact eats feot to 
& mont ont wend G7 a h the westerly x emLaurel Road 
and dist: LIEK 1 5 seconds East 
‘on pips fo on South ioe depeeca ye See 25 16 seconds 
on nek «Peis mid ST co with the Scere of the Melvin J. 
13 erlbed in a dood recorded jn Libor 2237 at Folio 555 
Shong tho afeven i s tho follovi 3 to cournca end distances (1) South 
55 degreos 53 nb ‘3 08 ends West 199.91 feet to an iron pipe found and thence 
X2) Korth forty-olsht degrees 04 minutes 17 soconda Weat 246.9% Leat to the point of 
 Toginiing end containing 2.7552 sores of Lend wore or poe 
TES foregoing proprrty having been recently surveyed by Clinton G. Light, dre, of 
Ferkwoy Surveys _o9 of aes der 20, 1093, and being the ae property conveyed by and 
x0 end Fronklin R. Jroorme sn, Trusteas under a foreclosure. cole in Equity 
US Ce. 2594 to Osk HLL ae , incorporated recorded axong tho Innd Records fer Prince 
orgets, County, Maryland on December 11, 1963 in Libor 2908 at folio 646. 


9 tp ber 
use2944 44227 
IT having boen a conditson upon which tho aforesaid rortsaco loan was 
mado that in the event the Mortcazor assi¢ns or transfers its intorest in tho 
hereby nortgaged prenises without first ny ving received the written conseat of 
the Horigagee, the entire nortcaro indebtedness end inicrest shall becons 
imaediately duo and payable, end if not paid on demand, this mortgago may bo 
foreclosed undex tho assent heroin given. . . ’ 


. 


Together with the buildings and improvements thereupon, and the rights, alleys, ways, waters, privi- 
leges, appurtenances and advantages thereto belonging or in anywise appertaining. 

To Have and To Hold the aforesaid parcel of ground with the improvements and appurtenances 
aforesaid unte and to the proper use and benefit of the said Mortragoe, ite successors 
sbotexand assigns, forever, in feo simple. 


Provided, that if the said Mortgacor, its successors 


exintiossonbobustatocx or assigns, shall well and truly pay, or cause to be paid, the aforesaid principal sum 
of ONE HUNDRED THIRTY-FIVE & -~----+------ +--+ 2 ---- 00/10 dollars, 
and al} the installments of interest thereon, when and as each of them shall respectively be due and payabic 


as aforesaid, and shall perform each and all of the covenants hercin on its part to be per- 


‘ 
formed, then this Mortgage shall be void. 

“Upon any default being made in the payment of the said principal or interest, in whole or in part, when 
due, or upon any default being made in any covenant cr condition of this Mortgage then the whole mortgage 


debt hereby eccurcd shall thereupon be deemed duc and payable forthwith". 


And the ssid Mortgagor hereby Dus he passage of a decree for the sale of the property hereby 
mortgaged, such s r : after a cefat of the covenants or conditions of this mortgage 
as herein provide pagor ilso nuthorizes the said Mortyagee , 4ts successors 
seen : g Be Hotlbe i duly authorized Attorney o¢ Agent 
of the said Morty ec CestcSo as s, after any default in the covenants or 
conditions of this mortgage, to sell the hereby mortyaned property. Any such sale, whether under the above 
assent to a deerce or under the above power of sate, shail be under the provisions of Article 65 of the Public 
General Laws of Maryland, or under any other General or ond of the State of Maryla d relating to; 
morteres, or any supplement, amendment, or addition thereto. And upon any such sale of said property, 7x¢ 
the proceeds shall be applied as follows: (1) to repayment of all expenses incident to said sale, including aS 
fecof Fivo Hundred Dollars and a commission to the party making the sule of said property 
equal to the commission allowed Trustees for making sale of property by virtue of a decree of 2 Court having ord 
equity jurisdiction in the State of Maryland; (2) to the payment of all claims of the said Mortgagee j148 7 a5 
seooatoogoubcidahrtart or assigns hereunder whether | hall have matured er not; (3) dnd the sure (NY 
plus (if any there be), to the said Mortgagor, its kricc ena tans or assigns, or to who- 
ever may be ertitled to the same. 

And it is agreed that, until default be made in the premises, the said party of the first part, its 
successors  exocetorsoedsdstd.civscxor assigns, shall possess the aforesaid property upon paying, in the 
meantime, all taxes and assessments, ground rents, public dues and charges levied or aasegsed, or'to be levied 
or assessed, on said hereby mortgaged property, which taxes, mortgage debt and interest, public dues, charges 
and asscssments , the said party of the first part 
covenant 6 to pay when legally payable. 4f required 

And the esid party of the first part further covenants to insure,And pending the existence of this 
Mortgage to keep insured, the improvements on the thereby mortgaged property against the loss by fire and 
other hazards to the amount of at least ONE EUNDRED THIRVY-FIVE THOUSAND - = - = ~ollare, and to 
cause the policy to be effected thereon to be so framed or endorsed as, in case of fire or other léss to inure 
to the benefit of the said Mortgagee , its RuantiixpoumitiecsDast or assigns, to the extent of 

Sts lien or claim hereunder. 


Witness the hand ssncorrc&k: of tho/s President and corporate 
seal of the Mortgagor tho day and year first above writton: ! 


OAK HIL ARS ,~INCCRPORATED 
MAttEST SS Ne oo } SEE 2 : 
: BOM ar ncse Let, Meribel. EP 
‘mes (6. WARREN BOGAN (Hie tostises 


a) 7 is 
State of Maryland, Cv “Pence Fircee = . g8Bt 
J 7 ( 


’ 


. et ere pel ee 
I Hereby Certify, that on this Ast day of GZ2ésunew 
Z f 


in the are one 
thousand nine hundred and sixty-four before me,  @ Notary Public | 

of the State of Maryland, in and for the . Cey yw) aforesaid, personally appeared 
2. Wawa Lega rs Yoeg ~ President of O&K HILL FARIS, INCORPORATED, 


este ve eee tert rt 


BI. SII 


and made cath in duo form 


at feet Gf 
BOre Ee 


Marre tae < 
Op. 5 
Racy GO 


’ 


CLEGT P.O, AR =ASE 


we lS 
a: 


70 FFR ya ee 


" y FOR VALUE RECrIvey, the w asclgnatwito THE FIRST 


etascned herely 


NATIONAL BRK OF HERTLAND the within Mortgage and the debt secured thereby. 
AS WITNESS, tho hand of the Vice-President and corporate cool of tha 


_Assignor this Wrindey of Foorvs 


VA Ay 


or Kjteo-Fresidont 


Senne eee eee nn eres seamen 


Stato of Maryland 
Prince George's County, To Wit:- 

I Hereby Certify, That the aforegoing is 8 true copy of 
226 


Mortgage taken from Liber 2944 at folio - 


one of the Land Records of the State and County aforesaid. 


In Testimony Whereof, I hereto 
set my hand and affix the Seal 
of the Circuit Court for the 
State and County aforesaid, this 


’ Sixteenth dey of September ] 


Aa, 


4 Ged. 


86 


? 


AUTHENTICATION OF R 


CLERK'S GFFICE, CHRCULY COURT FOR PRINCE GEOR S COUNTY, MARYLAND 


I, W. WAVERLY WEBB, Clerk of said Court, do hereby certify that the writings 


annexed to this certificate are true copies of originals on file and of record in 


said office, and that said origiuals together, constitule the record of the 


proceedings of said Court in this cause. 


WLIINESS, My bend and the seal of said Court this _ Sixteenth day of 
Sephes hee EOS 


——-——_—- 


___ CLERK 


Cr 
' 


I, Samuel W. H.' Meloy Associate Judge of said Court, do 


certify the foregoing attestation by W. Waverly Webb, Clerk of the said Court, to be 


ta 


in due form, and by the proper officer. 


WITNESS, My hand and seal this_Sixteenth day of __ September 


I, W. WAVERLY WEBB, Clerk of said Court, hereby certify that Sanuel W. He e« 


whose genuine signature is subscribed to the foregoing * 


Mellow. 


a 


certificate, was at the time of signing and attesting same, Associate Judge of said 


Court, duly commissioned and qualified. 


. 
x 


WITNESS, My hand end seal of said Court this__ Sixteenth 


day of __ Septembax 
| 


87 


ATLON OF RECORD 


PINCAD «Biyerne MD 


CLERK'S OFFICE, CiRCULT COURT PUR PREM CE SBORGE'S COUNTY, MARYLAND 

1, W. WAVERLY WEBB, Clerk of sasa C ., do nereby certufy that the 

Final Ordex of Ratification, Report of Auditor,Accovnt A,Oxrder Nisi,& Final 

writings annexed to this Cerciracate aig tite cupses otforsginals on Ordgx 
‘ Ox 

file and of record un said olijaice, ¢ MEMS KO 

of 

ee 


bapa bee Ke! era Ne ah ner oc apn BRIE Robe 
OFESSISICHI LIONS IO EERO 


in this cause. 


WITNESS my hand an@ the seal of suid Court this MARna$ j9g9_ day 


of October 7 OmOO Ee 


ROBERT M, STEARNS, Clerk 


ty re oatA. ean i 


W. WAVERLY W78B, CLERK 


a 


Chief 
I, _J._Dudley.. Digges___..__.__.. 7 EDOOOOGS Judge of said Court, 


do certify the foregoing attestation by W. Waverly Webb, Clerk of 


the said Court, to be in due torm, and by the proper officer. 


WLTNESS my hand and seal this 22nd day of October 


HOES. 


i, W. WAVERLY WEBB, Clerk of said Court, hereby certify that 


J. Dudley Digges __ __ whose genuine signature is subscribed to 


i Rae 
the foregoing certificate, was at the time of signing and attesting 
hiet 
same , XXXMXXXKXXX Judge of said Court, duly conmzssioned and qualified. 


WITNESS my hand and scal of Sard Court this 


py 6S 


PILE 
JUL 6 1985 


W. WAVERLY WEBS, CLERR 
CIRCUIT COURT FOR 
PRINGE CLORG.'S COUNTY, Hd, 


a ORDER OF RATIFICATION 


ORDERED, this Ge a of 1 SO 1965, by the. Circuit Court 


for Prince Georges County, Maryland, in Hag thar die sale made ond reported in the 


cbove entitled cause be, and the same is hereby, finally ratified and confirmed, no cause 
to the contrary having been shown, although due notice appears to have been given as 
required by the Order Nisi heretofore passed and published in this cause; and the Assignees 
are allowed the commissions as provided in the morigage heretofore filed herein, and such 
proper expenses cis they’ shall produce vouchers for to the Auditor, to whoin this cause is 


hereby referred. 


Sh pag Xba pw 


Coxe. i ot) ay 


JUL 8 1965 


REPORT OF WHE RUDETOR 


TO THE HONORABLE, THE JUDGES OF SAID COURT: 


Youx Auditer has examinea the papers and proceedings to this 


cause and has’stated Account "A" therefrom, which is filed herewsthy 


(1) The Assignees are charyed with the Brocesds o£ sale made 
by them aS Leper Ce together with deferred purchase money interest} 


(2) nie usual costs ace allowed; and 


n 


(3) The balance remaining is credited to the principal and 
inerest due under the mortgge as per affidavit, leaving a deficit 
blanca. 


Sy 


Jur Key 


‘ 


[250 
stele 


ACCOUNE BA 


ZOLLO 226 


March 
9 June 
June 
July 


— i er ee en ne RR ER LN NRRL MR AR TEEN et ee mm 


Proceeds of bhle iade as xeported . ; ee aie - $ 100,006 
Deferred purchase money mortgage eervie ae ae Seo O 
ae $ 100,450 _ 
J. Waverly Webb, Clesxk ras i 
Decket entries and recording $ 28.00 Ure 
Assignments 2.00 
Appearance fee (Plainti£s) 1.0.00 
Enguirer-Gazette Newspaper 
Advertising Sale 104.65s 
Order Nisi Sale - , 20.00 


Bond Premium 

Auctioncers fee 

Eugene J. Silverman and @.Hammnond 

Velsh,dr., Assignees 

Fee in mortgage 500.09 

Comission on sale 3,270.00 
oe 3,770.00 

Sanvel W.H Meloy, Auditor's fee cet 100.00 


Costs Seas Moat ee $ 4,459.65 
Balance of proceeds 
Amount due under mortgage , 


ae per affidavit filed Bo eS rly et 
Credit balance of proceeds — Sie, $5,990.35 


eee ee Pre arte 8 Seno 


os 


JUL: § 196. 


ORDER NESE 
ORDERED, iis 8th Gay of duly, 1° py the Cire ait Court - for 
Prince George's County, Maxyliod, in equity, that the Auditor's Repoxi 
filed in the above entitled cause, be ratificd and confizned, w= 
less cause to the contrary thereof be shovwm on or before the 
23xd day of July, 1965, next, which is 15 days after fang of Avdilc 


with the certifiate that notices pursuant to Maryland Rules of Pro- 


p were mailed. 


—. pote WZ Miore, 
pie ye _ Clerk of Ge ouxt for 
Prince George's County,Meryiand 


| 

a Jut 26 1965. 
WAVER ¥ WBB, CLERK FINAL ORDER OF RATIFICATION 

ciRcul| COURT FOR 

- NTYs MBs 
prince GEYROE’S CON ORDERED, this 2 ¢-Caay of July, 1965, by the circuit Court for 
Prince George's County, Maryland, in equity, and by the authority 
thereof, that the Auditor's Report filed in the above entitled 
cause be, and the same is hereby, finally ratified and confirmed, . 


no cause to the cmtrary thereof having been shown, although 


notice appears to have been given. 


. Clerk of Cirecui# Court for 
‘” Prince George'#. County, Maryland 


caard ieee sie . 


a 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,851 


MERCHANTS MORTGAGE COMPANY, 
Appellee, 


v. 
C. WARREN BOGAN, 
Appellant, 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


APPENDIX 


ISSUES PRESENTED FOR REVIEW* 


1. Assuming that a mortgage is invalid due to its failure to 
comply with statutory requirements concerning the execution of 
mortgages, may a guarantor of repayment of the loan secured under 
such invalid mortgage be held personally liable to the mortgagee for 


*, . 
This case has not previously been before this Court. 


any deficiency which results after the security for the invalid 
mortgage has been foreclosed without objection to such foreclosure 
by the mortgagor? 


2. Assuming that under a mortgage reciting a loan of 
$135.000.00. $20,000.00 of the proceeds of said loan were left in 
escrow with the lender for the benefit of the borrower for purposes 
unrelated to the loan security. may the lender, while still holding 
the borrower’s $20,000.00, without the consent of, or notice to the 
borrower or the guarantor, declare the borrower to be in default of 
the payment of $2,025.00 in interest due the lender, and then apply 
all of the borrower's escrowed funds to the principal debt secured 
under the mortgage? 


> 


3. Assuming’ that a corporate borrower obtains a loan which 
is highly usurious, and which loan is guaranteed by an individual 
guarantor having no financial interest in the borrower nor in 
the proceeds of the loan under which guarantee the individual 
undertakes to guarantee payment of the “full and just sum of 
$135,000.00”, may such individual guarantor plead usury to the 
transaction and limit his liability, as a guarantor, to the true debt as 
diminished by the usury and inequitable items but with lawful inter- 
est on such true debt? 


STATEMENT OF THE CASE 


This case presents for appellate review the following claims, 
defenses, proceedings thereupon and disposition thereof by the court 
below. 


Appellant herein on February 25, 1964, executed a guarantee 
agreement undertaking to guarantee the payment to appellee of 
a mortgage !oan concurrently made by appellee to one Oak Hill 
Farms, Inc. (Plaintiff's Exhibit No. 1) The latter was a corporation 


and appellant was briefly its vice-president by designation, having 
been so designated on the day of the occurrence. He had no finan- 
cial interest by stock or otherwise in the corporation, nor did his 
wife, who co-signed the guarantee, and appellant had only an expec- 
tation that as a practicing consulting engineer, his services as such 
would be engaged to endeavor to develop the tract of land located 
in Prince George’s County, Maryland, to which land the mortgage 
was related. On the date the mortgage was executed the President 
of Oak Hill Farms, Inc., the mortgagor, was not present. (Tr. 43) 
He was one Gus Basiliko. Appellee was present and as the corpora- 
tion’s designated vice-president, admittedly executed the mortgage 
(Plaintiff’s Exhibit No. 2), and also the guarantee of the same. (Tr. 
44, 45) 


The mortgage and guarantee were both physically signed by 
appellant in Silver Spring, Montgomery County, Maryland, and 
appellant never at any time appeared before any notary public: in 


Prince George’s County to acknowledge either instrument. (Tr. 45) 


The mortgage, however, purported upon its face to have been 
acknowledged in Prince George’s County on February 25, 1964, by 
appellant, as vice-presiden: of the mortgagor corporation, and) it 
asserted that appellant had appeared together with one eae 
Silverman, an agent of the mortgagee, before the certifying notary 
in Prince George’s County, and that both signers thereupon acknowl- 
edged the same in the notary’s presence in Prince George’s County 
and made oath that the consideration set forth in the said mortgage 
was true and bona fide as set forth therein. 


The guarantee agreement upon which appellee’s action is based 
does not indicate where it was purported to have been physically 
executed, does not contain any imprint of the notary’s seal, nor if 
commissioned, when such notary’s commission might expire. 


The appellant, on trial of this action, admitted his execution 
of the mortgage as vice-president of Oak Hill Farms, and disclaimed 
having any further interest therein, and further admitted his execu- 
tion of the guarantee together with his wife physically in Mont- 
gomery County, Maryland. An issue raised herein is the invalidity 
of the mortgage and accordingly any guarantee of it based upon the 
actual. undisputed physical place of execution versus the patent 
falsity of the notary’s certification, and additional equitable issues 
which will be demonstrated through the further undisputed facts 
hereinafter related and the legal positions asserted in appellant’s 
argument. 


The guarantee upon which appellant was sued obliged him (and 
his wife who was never served and as to whom the action was dis- 
missed) to guarantee the principal sum as defined in the mortgage, 
and interest thereon, as provided in said mortgage. The principal 


sum defined in the mortgage was the ‘full and just sum of One 
Hundred Thirty-Five Thousand Dollars ($135,000.00)” and the 
interest was “with interest at the rate of six per centum (6%) per 
annum, payable quarterly in advance.”’ (Emphasis added.) 


A. Slater Clark, a member of the bar of the District of Colum- 
bia and Maryland acted as escrow agent and settlement attorney in 
closing out the disbursement of appellee’s loan to Oak Hill Farms, 
Inc. Pursuant to his employment, Mr. Clark received one check for 
$135,000.00 from appellee and pursuant to instructions from appel- 
lee, made the following deductions from said funds: 


. Service fee $16,000.00, 
. Attorney’s fee $50.00 
. Appraisal fee 150.00 
. Quarterly interest (in advance from 
2/25/64 to 5/25/64 at 6%) 2,025.00 
. Escrow for contribution to Washington 
Sanitary Commission for extension | 
of sewer and water to property 20,000.00 


Total $38,725.00 
(Defendant’s Exhibit No. 2) 


Mr. Clark, pursuant to the above, issued his single check’ for 
$38,725.00 payable to the order of Hoffberg and Hollander who 
were appellee’s attorneys in the transaction, and sent them such 
check on March 2, 1964. (Defendant’s Exhibit No. 3) 


The mortgage herein involved obliged that interest thereon at 
6% per annum be paid quarterly and in advance, and that the prin: 
cipal sum be paid within 18 months. It further provided that, 
“Upon default being made in the payment of said 
principal or interest, in whole or in part, when due, 
* * * then the whole mortgage debt hereby secured 


shall thereupon be deemed due and payable forth- 
with.” (Plaintiff’s Exhibit No. 2) 


The quarterly interest at 6% per annum in advance was paid on 
February 25, 1964 by deduction from the proceeds of appellee’s 
check and remitted to appellee’s attorneys as part of the $38, 725. 00 
reflected above. The next two succeeding quarterly installments of 
interest due in advance May 25, 1964, and August 25, 1964 were 
duly made. Being payment in advance of interest to accrue, rather 
than interest already accrued, the interest due under appellee’s 
mortgage was, in fact, paid through November 25, 1964, when the 
mortgagor made its quarterly payment on August 25, 1964. 


When the mortgagor failed to pay the quarterly interest in 
advance on November 25, 1964, and had not paid the same by Feb- 
ruary 25, 1965, at which time it had fully accrued. appellee began 
foreclosure proceedings and after the same had been concluded 
without any notice thereof to appellant, brought suit against appel- 
lant upon his guarantee. 


Appellant questioned the validity of the mortgage, the validity 
of his guarantee thereof, and the equities of the entire matter under 
the circumstances. (Pretrial proceedings) 


The case was tried to the court below without a jury and under 
circumstances indicative that the court was of the opinion. that (a) 
the case should be settled, (b) should be tried in a few minutes, or 
(c) disposed of as presenting only a question of law. The transcript 
is at best only partially accurate, but the basic facts are reflected in 
the few documents and they basically support this appeal. 


ARGUMENT 


1. Because it was undisputed in the trial below that neither 
the appellant nor appellee’s agent at any time appeared in Prince 
George’s County, Maryland, before one “Sandra Kay Ashley,” a pur- 
ported notary public in that county, appellant objected to the intro- 
duction in evidence of the claimed mortgage and guarantee thereof, 
and now asserts that these documents should have been either 
refused admission by the court or at least rejected as justifying any 
recovery herein against the appellant. 


On this point it should be noted that upon the trial, the Court 
tried strenuously to obtain stipulations from appellant, which 
appearing to appellant to be either inappropriate or not warranted 


were declined. after which the Court instructed appellee to proceed 
and asserted that its case should not take more than five or ten 
minutes. (Tr. 20) 


Appellee thereupon offered the mortgage in evidence. (Plain- 
tiff’s Exhibit No. 2) Appellant endeavored to object on the grounds 
that neither it nor the guarantee thereof, was properly acknowledged 
(Tr. 21-24), and absent such, they were invalid documents under 
Maryland law. The Court summarily disposed of this by ruling that 
their validity was not affected, but only the ability to record. 


Appellant believes that the lack of proper acknowledgment 
goes to the heart of the validity of the transaction and submits in 


support thereof the following authorities. 


ARTICLE 21, SECTIONS 29, 1 and 12, ANNOTATED 
CODE OF MARYLAND 1957 Edition, provide as 
follows: 


“MORTGAGES 


SECTION 29. EXECUTED, ACKNOWLEDGED 
AND RECORDED AS DEEDS. 


Deeds of mortgage conveying any use, estate or 
interest in land shall be executed, acknowledged and 
recorded as absolute deeds of the same.” 


SECTION 1. “‘No estate of inheritance or freehold, or 
any declaration or limitation of use, * * * shall pass 
or take effect unless the deed conveying the same 
shall be executed, acknowledged and recorded as 
herein provided; * * *” 

SECTION 12. “DEED INVALID FOR PURPOSES 


OF PASSING TITLE UNLESS ACKNOWLEDGED 
AND RECORDED. 


No deed of real property shall be valid for the 
purpose of passing title unless acknowledged and 
recorded as herein directed.” 


The provisions of Article 21 $1, above, have been judicially 
determined to relate to mortgages thus making Sections 1 and 29 
identical for compliance in effecting validity to the transaction 


involved. General. Insurance Company y. United States Insurance 
Company, 10 Md. 517. 


Interpretation of these statutory requirements by the Courts 
of Maryland leaves no doubt that absent a valid acknowledgment, 
the mortgage was not valid to pass fee title to the mortgagee, and 
therefore its foreclosure would be invalid as would its claim against 
appellant-guarantor for a deficiency after foreclosure. 


In Grove v. Todd. 41 Md. 633 (1875) the Court was called 
upon to interpret the effect of the State Statutes requiring acknowl- 
edgment of deeds’ as a prerequisite to their validity. The Court 
reviewed the Statutory Requirements which were basically then as 
now, namely. that proper acknowledgment was necessary to give it 
any effect, and therein, at page 640. the Court stated: 


“* * * and without the acknowledgment thus required, 
it is declared that no estate * * * or limitation of use, 
* * * shall pass or take effect. Code Art 24, secs. 
1-3. The acknowledgment is therefore essential to 
the validity of the deed, as a legal conveyance, and 
not only so, but it must be before the proper officer; 
for if made before a justice of the peace out of the 
county or city for which he was appointed, the 
acknowledgment is as inoperative and void as if the 
person taking it was wholly without official char- 
acter. * * * The deed before us, being without 
acknowledgment, was utterly null and void as against 
the wife, both at law and in equity, and she was 
under no obligation, and could not be compelled, to 
rectify it so as to give it operation and effect.” 


It is obvious from this that Maryland does not interpret its 
Code to mean that acknowledgment is a mere formal requirement 
necessary only for recordation as was the lower court’s ruling here. 


] AmJur.2d 451, indicates its understanding to be similar to 
appellant’s. Therein it is stated: 


“Differing from the Statutes prescribing acknowl- 
edgment merely for the purpose of making proof for 
record are the acts which have been adopted in many 
states requiring certain instruments to be acknowl- 
edged as a condition to their validity, and where 
acknowledgment is a statutory prerequisite, lack of 
acknowledgment invalidates the instrument.” Citing 
Grove v. Todd, supra. 


As Plaintiff’s Exhibit No. 2, the mortgage herein, clearly indi- 
cates it was allegedly acknowledged by appellant and Eugene 
Silverman, mortgagee’s agent, appearing before one Sandra Kay 
Ashley in Prince George’s County, Maryland on February 25, 1964. 
However, appellant denied making any such acknowledgment, and 
the Court found as a fact that neither the mortgage or guarantee 
had actually been acknowledged. (Court’s opinion, Tr. 83-85) The 
documents were therefore defective and invalid. 


2. Neither legally, nor in equity and good conscience, | ‘aid 
appellee acquire any right to apply the $20, 000.00 in its possession 
belonging to the mortgagor as security for the loan herein under’ the 
existing circumstances, and equitably appellee has no right, legal or 
equitable, against appellant for any deficiency after so applying such 
escrow fund. 


The agreement between Oak Hill Farms, Inc. (in which corpo- 
ration appellant had no financial interest whatsoever), and appel- 
lee, as borrower and lender respectively, contemplated a loan’ of 
$135,000.00 principal, repayable in 18 months with quarterly inter- 
est thereupon of $2,025.00 payable in advance. Such interest was 
computed and charged to Oak Hill Farms, Inc. upon the basis of 6% 
per annum on $135,000.00 as being the amount loaned. The nature 
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of the loan as to usury and the like, and argument concerning the 
appellant and that issue will follow. The issue as to the present 
point is related only to legality, equity, fairness, and good conscience. 


On the closing of the loan, appellee issued its check for 
$135,000.00 to one A. Slater Clark, who, by direction of appellee, 
deducted $20,000.00 therefrom which he paid back to appellee. 
That $20,000.00, however, was admittedly Oak Hill Farms, Inc.’s 
money. 


It was placed with appellee in “Escrow for contribution to 
Washington Sanitary Commission for extension of sewer and water 
to property”. (Défendant’s Exhibit No. 2) Nothing ever became 
due the Washington Sanitary Commission prior to March 18, 1965, 
as relating to the land herein involved was concerned, insofar as any 
evidence at trial disclosed, and all that was due on appellee’s 
mortgage to March 18, 1965 (without regard to usury or any other 
item including even this escrow) was accrued interest of $2,025.00, 
and advance interest of $2,025.00, or a total sum of $4,050.00, all 
for interest, accrued or in advance. 


Despite the foregoing and without any notice or consent what- 
soever so to do, appellee converted the $20,000.00 escrow money 
held by it to its own use and applied the same not to the interest 
on the mortgage, accrued or advance, but to the principal balance 
of its mortgage. Since this $20,000.00 belonged to the mortgagor, 
and $4,050.00 would have cured even the most strained deficiency 
then existing, it is submitted that the use of the mortgagor’s own 
money without its consent for any purpose other than to cure its 
default in interest payments and make it current with the mortga- 
gee, was inequitable and in violation of the escrowee’s duties. 


This $20,000.00 was never designated as security for any part 
of the loan herein, and it was money belonging solely to the mort- 


1] 


gagor, although placed in the custody and control of the mortgagee. 
As such, it was trust money, and its use to the inequitable disadvan- 
tage of the owner-beneficiary thereof and of appellant, should not 
have been permitted by the trial Court. 


That Court found that $20,000.00 of the loan money for Oak 
Hill Farms, Inc.’s account was held by the appellee. It was under 
escrow as is clearly evidenced by Defendant’s Exhibit No. 2, and it 
was misused without consent as is evidenced by Defendant's Exhibit 
No. 1. 


This Court interpreted the incidents and rights inherent in 
escrows in Lyons v. Liberty National Bank stated as follows in 65 
F.2d 837, : 


“The effect of the deposit of the contract and 
check with the bank was to constitute it a custodian 
or stakeholder for the benefit of both parties, holding 
the money without right or interest in it, bound 
above all things not to take sides between the parties, 
and answerable ultimately to the one or the other, 
according to their respective rights.” Citizens’ Bank 
vy. Davisson, 229 U.S. 212, 33 S.Ct. 625, 629, 57 
L.Ed. 1153. 


3. Appellant is entitled, as an accommodation guarantor, having 
no interest in the corporate mortgagor, to have his plea of usury 
applied to his guarantee in limitation of his liability. 


Assuming arguendo that appellant is liable to the appellee 
herein upon his personal guarantee to Oak Hill Farms, Inc.’s mort - 
gage, he submits to the Court that such liability should only} be 
measured by the true loan made by appellee without the taint of 


usury thereupon. 
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That loan was truly $96,975.00 at most, as is demonstrated by 
the following. 


Appellee’s check to settling attorney, $135,000.00 
Interest collected in advance, 2,025.00 


Forward, $132,975.00 


Service fee charged by appellee and 
found to be usurious by the Court, 16,000.00 


Forward, $116,975.00 


Retained by appellee in escrow, 20,000.00 
Total $ 96,975.00 


No question is raised in the above computations as to the pro- 
priety of any other charges made against the loan. 


Interest for the first year was charged by appellee at $2,025.00 
per quarter. For one (1) year this amounted to $8,100.00 due 
through February 25, 1965. At such time appellee’s records (Defend- 
ant’s Exhibit No. '1) indicated that the mortgage interest was current, 
but that after February 29, 1965, the interest was not paid in 
advance. (Should probably be February 28, 1965) 


Foreclosure was instituted in February, 1965, and if appellee’s 
records are accurate, the interest account was in a current status on 
February 28, 1965, with no accrued interest being then due, but 
with $2,025.00 for interest in advance for the ensuing quarter 
becoming due. 


On March 18, 1965, appellee converted the mortgagor's escrow 
funds to its own use and applied the same against the principal of 
the mortgage which was not yet due, rather than to the interest 
claimed to be due, and on June 8, 1965, sold the property for 
$100,450.00. (Plaintiff’s Exhibit No. 3) 
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True interest on the amount actually loaned by appellee to the 
mortgagor, $96.975.00, would amount to $5,818.50 to February 25, 
1965, and from February 25, 1965 to June 25, 1965, a further sum 
of $1,939.50. (June 25, 1965 is arbitrarily selected as the day of 
the month nearest the date suit was filed which coincides with the 
date of the mortgage. Appellee figured the total unpaid interest 
remaining at June 30, 1965 to be $4,737.50.) 


Total interest therefore to the calendar date nearest that of 
creation of the debt would amount in total to $ 7,758.00 
and admittedly payments totaling 7,200.00 
had been made thereagainst which left due in 
legal interest 
at the time of foreclosure, and a principal sum 

96,975.00 


$ 97,533.00. 


At the foreclosure the expenses of sale as 
approved which included trustees’ commissions 
and the like were 4,459.65 
making a total for the true debt and expenses 
of sale of $101,992.65 
at which sale appellee itself purchased the 
property for $100,450.00 
leaving a deficit of only $ 1,542.65 
assuming that appellee was justified in foreclosing. 


At the trial hereof, appellant indicated that in his evaluation of 
the entire claim based upon “the actual amount of principal which 
the lender advanced on this loan at the true rate of interest without 
surcharging it with these enormous service fee charges and expenses,” 
appellant would feasibly be liable for around $1,400.00 (Tr. 8, 10), 
and it would appear now from the above computations that about 
$1,542.65 would be the correct sum. 
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As has been above indicated, appellant who had no interest in 
the borrowing corporation and who was at best only an accommo- 
dation guarantor, may assert the defense of usury to the transaction. 
Plitt v. Kaufman, 53 A.2d 673 (Maryland 1947) held as follows: 


“Defendant contends that complainants cannot 
invoke the aid of equity because the usurious dealings 
were not with complainants, but with their son. It 
has been held that a third person who has assumed 
for a valuable consideration to pay a usurious debt 
cannot avail himself of the defense of usury, for he 
is not concerned with the original consideration for 
the debt. Barney v. Tontine Surety Co., 131 Mich. 
192, 91 N.W. 140. It has been held that if one buys 
property and agrees to take up a note affected with 
usury as a part of the purchase price, he cannot 
maintain the defense of usury against the note, 
because as to him the obligation is not for the loan 
of money. Doster v. English, 152 N.C. 339, 67 S.E. 
754. But that rule is not applicable where the person 
who assumes the obligation with the consent of all 
parties concerned is merely substituted for the origi- 
nal debtor. Charles S. Riley & Co. v. W. T. Sears & 
Co., 154 N.C. 509, 70 S.E. 997; 66 C.J., Usury, sec. 
345. Here the bill alleges that the father signed all 
of the notes as well as one of the checks. There is 
no question that the accommodation maker of a 
promissory note has the right to set up against the 
lender the defense of usury between the lender and 
borrower. Rodecker v. Littauer, 8 Cir., 59 F. 857.” 
(Emphasis added) 


That interest should only be charged against the amount loaned 
and not what might be purported in the mortgage or the note is 
supported by Glass v. Third National Building & Loan Association, 
156 Md. 26, 143 A.'587, Brenner v. Plitt, 34 A.2d 853 (Maryland 
1943). 
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The deficiency established in the foreclosure proceedings in 
Prince George’s County, Maryland, is not binding on appellant who 
was no party to the same. Appellant never had any title, real or 
equitable, to the mortgaged premises, and his only relationship 
thereto was as guarantor of appellee’s mortgage. Such guarantee 
created an entirely separate and personal status and appellant was 
only secondarily liable. He was not bound for such deficiency as 
the Court found in any action to which he was not a party. See 
Kushnick v. Building & Loan Association, 153 Md. 638 (1927), and 
McDonald v. Workingmen’s Bldg. Assn., 60 Md. 589. This is claimed 
to apply even more so if appellant’s position in his earlier point 
is valid, i.e., that no title ever passed to the mortgagee because of 
the defects in execution of the mortgage. If the mortgagee had no 
title, it obviously could not convey any such at foreclosure, and any 
deficiency against the mortgagor as well as appellant-guarantor 
would be invalid. | 


CONCLUSION 


In Conclusion the appellant submits to this Court that the fore- 
closure proceedings to which he was not a party did not fix or 
establish any deficiency for which appellant might be separately 
liable under a guarantee agreement with appellee, and that under ‘the 
circumstances which preceded the foreclosure, namely, appellee’s use 
of escrow funds belonging to the mortgagor for appellee’s own pur- 
poses invalidated its right to claim any deficiency from appellant- 
guarantor. Alternatively, appellant submits that he should, under 
no circumstances, be liable to appellee for more than true interest 
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on the amount actually loaned in the transaction, $1,542.65, after 
crediting all net proceeds received in the foreclosure sale. 


Respectfully submitted, 


HARRY L. RYAN, JR. 


815 15th Street, N.W. 
Washington, D.C. 20005 


Attorney for Appellant 
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STATUTES 


Code of Laws of Maryland — 
Curative Act of 1967; Chapter 228: 


Article 21, §99 
Article 23, § 125 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,851 


MERCHANTS MORTGAGE COMPANY, 
Appellee 


C. WARREN BOGAN, 
Appellant 


Appeal from the Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF QUESTIONS PRESENTED 


1. The law of Maryland applies to this case, and under the 
law of Maryland, a corporation cannot plead usury. 


2. A person guaranteeing a loan made by a corporation may 


“. 


not plead usury. 


3. A deficiency created by a foreclosure sale in Maryland 
under a mortgage, when ratified and confirmed, is res judicata as 
against the guarantor on a contract of guarantee of the mortgage, 
and the confirmation or ratification of the deficiency is binding on 
the mortgagor and the guarantor. 


4. The mortgage. even though it was not effectively 
acknowledged, nevertheless it did pass title, either as an equitable 
mortgage or by the Curative Act of 1967, Article 21, paragraph 99, 
which validated the defective acknowledgments executed prior to 
June 30. 1967. 


STATEMENT OF THE CASE 


C. Warren Bogan, Appellant herein, a consulting mechanical 
and electrical engineer, was the Vice President of Oak Hill Farms, 
Inc.. a Maryland Corporation. Although Mr. Bogan had no knowl- 
edge that he owned any stock of the corporation (J. App. 49), he 
did have an interest in Oak Hill Farms, Inc., in that he had been 
operating or representing the corporation as a consulting engineer 
and had been advising the Board of Directors of the possibility of 
good or bad investments, or the possibility of building structures 
for income return. 


There came a time when the corporation refinanced its 
property and paid off an $85,000.00 existing mortgage (J. App. 78), 
and apparently was preparing to do building on the land because 
there was placed in escrow the sum of $20,000.00 which was to be 
contributed to the Washington Suburban Sanitary Commission for 
the extension of sewer and water lines to the property (J. App. 78). 
Charges—including a service fee of $16,000.00—were paid from the 
loan (J. App. 78: 64 and 65). 


Bogan executed the mortgage on behalf of the corporation as 
Vice President of the corporation and, in order to obtain the mort- 


gage loan, Bogan and his wife signed a guarantee (J. App. 80). Under 
the terms of the guarantee Bogan and his wife agreed to guarantee 
the payment of the principal sum as defined in the mortgage, and 
interest thereon as provided in the mortgage, and agreed to be 
bound by the covenants, terms and conditions imposed on the mort- 
gagor in said mortgage, the same as if they had been the mortgagors 
in said mortgage. 


Bogan had made several interest payments on the mortgage 
(J. App. 54 and 55), and he had paid them out of money that had 
been given to him to make these interest payments. The original 
source of the money was a $10,000.00 payment to him for the 
interest payments. 


Finally there came a time when he had to advise the Merchant’s 
Mortgage Company that he did not have the money to pay the 
interest (J. App. 54). Before he signed the mortgage as Vice Presi- 
dent, he had discussed it with the attorney for Oak Hill Farms, Inc. 
and with the attorney for the Merchants Mortgage Company. It was 
at that time that he signed the guarantee. 


The mortgage had been made on the 25th day of February, 
1964, and had been duly recorded. There was a sale under! the 
mortgage and a final order of ratification, a report of the auditor, 
an order nisi and a final order. The forelcosure was duly approved 
and finally ratified on the 26th day of July, 1965 in the Equity 
Court of Prince George’s County, Maryland. There was found to be 
a deficiency on the mortgage of $21,822.15. 


The suit was brought on the guarantee against both C. Warren 
Bogan and his wife, but the wife could not be served with process, 
and the case then proceeded against C. Warren Bogan alone on his 
guarantee. 


Bogan filed his answer to the original complaint, Merchants 
Mortgage amended its complaint to correctly state the amount of 


the deficiency and, after pretrial proceedings, the cause came on for 
trial. and the Court found that the Merchants Mortgage Company 
was entitled to recover from C. Warren Bogan the sum of $21,822.15. 
with interest from) June 21, 1965, this being the amount which the 
auditor in the equity proceedings in Maryland had found to be the 


deficiency. 


Bogan has asserted: 


1. That the' original loan was usurious because of the payment 
of the service charge and because of the withholding of the 
$20,000.00 as an escrow sum. 


2. Bogan also asserted that because the mortgage had been 
defectively acknowledged it could not be enforced, and that he as 
the guarantor was entitled to plead usury and also the invalidity of 


the mortgage. 


ARGUMENT 


To each one of the claims made by Bogan, the Merchants 
Mortgage Company says as follows: 


I. 


THE STATUTES OF MARYLAND PROHIBIT A CORPORATION 
FROM PLEADING USURY, AND THE CASE LAW OF MARYLAND 
ESTABLISHES THAT A GUARANTOR OF A CORPORATE MORT- 
GAGE TAINTED WITH USURY IS ALSO PROHIBITED FROM 
PLEADING SUCH USURY 


Under the law of Marvland a corporation cannot plead usury. 
The Code of Maryland, Article 23, Section 125, expressly provides 
that a corporation cannot plead usury. The case law of Maryland 
is best represented in the following decisions: Penrose v. Canton 
National Bank, 147 Md. 200, 217 A. 852: Carozza v. Federal Finance 
Co.. 149 Md. 223, 131 A. 332: Reamer v. Kessler, 196 A.2d 896, 


233 Md. 311: and Rabinowich y. Elias Berg, 159 Md. 655, 152 A. 
437. 


The law, as the Court will see, is that the denial of the right 
to plead usury extends to individuals who become guarantors of a 
corporate borrower's loan, and the statutory prohibition against 
corporations pleading usury also applies to the accom: modation 


guarantor. 


II. 


THE DECREE RATIFYING THE SALE WAS RES 
JUDICATA AS AGAINST THE GUARANTOR ON 
THE CONTRACT OF GUARANTEE 


Bogan apparently asserts that, even though the corporation is 
barred by res judicata from contesting the amount of the deficiency, 
yet he is not so affected and that he is entitled to assert his claim 
that the deficiency was not the amount found by the Court. but a 
different amount established through his computations. all of which 
appear in his brief on page 13. He is wrong on this score, as a 
decree ratifying a sale is res judicata as against the guarantor on a 
contract under the mortgage on the question of the amount of the 
deficiency. Walton v. Washington County Hospital Association, 178 
Md. 446. 13 A.2d 627. 


Il 


IT IS ALSO CONTENDED BY BOGAN THAT THE FAILURE 
TO PROPERLY ACKNOWLEDGE THE MORTGAGE MADE 
SAID MORTGAGE INEFFECTIVE AND VOID 


The Court of Appeals of Maryland has held differently. In 
Adams v. Avirett. 250 A.2d 891, we find the Court saying—at page 
892—as follows: 


“f 1] In this Court the Adamses do not argue fraud 
or bad faith on Albee’s part. They rely on the claim 
that their affidavits are null, void and of no effect, 
having been taken over the telephone by a notary in 
Albee’s office in Pennsylvania, whom they never saw, 
and the claim that an unacknowledged deed of trust 
passes no estate and is invalid and ineffective even 
between the parties. Albee counters by asserting that 
the Curative Act of 1967 (Ch. 228 of the Laws of 
1967, Code [1968 supp.], Art. 21, $99) validated 
defective acknowledgments in all deeds and deeds of 
trust executed prior to its effective date of June 30, 
1967. and that the instant deed of trust, even if not 
legislatively validated, nevertheless created an equi- 
table lien on the land described therein which a 
court of equity will enforce between the parties 
according to its terms. We find it unnecessary to 
discuss or consider whether the acknowledgment was 
merely defective or was void or the effect of the 
Curative Act of 1967 because, assuming for the pur- 
pose of decision, that the acknowledgment was, as 
the Adamses contend, entirely null and void and the 
deed of trust therefore completely unacknowledged 
and that’ the acknowledgment was not a defective 
acknowledgment validated by the Curative Act, we 
find that the deed of trust created an equitable lien 
fully valid as far as Albee and the Adamses are 
concerned.” 


The defective acknowledgment was either cured by the Curative 
Act of the Maryland Legislature or, if this had not occurred, the 
mortgage was still valid as an equitable one. 


And, lastly, the decision of the Maryland Court establishing | 
deficienty was binding, not only on the mortgagor, but also on the 
guarantor. 


Also see Lubin v. Klein, 232 Md. 369, 193 A.2d 46, as to 
equitable mortgages. 


CONCLUSION 


We have not discussed the cases cited by Bogan, for the reason 
that we find that they do not meet the legal issues. For example. | 
the case of Brenner v. Plipp, 34 A.2d 853, in which it is found that 
the execution of a note and mortgage did not estop the mortgagors 
from questioning the amount of the loan, which certainly has 
nothing to do with our situation. 


The usury cases cited in Appellant’s brief deal with individuals 
who could plead usury—not corporations that could not. 


One case cited, Kushnick v. Building and Loan Association, 
153 Md. 638, involved foreclosure proceedings in which the guaran- 
tors were named in such proceedings, and the Court held that in 
that proceeding—namely, in the foreclosure proceeding—the only 
persons who could be named were those who had promised to pay 
the mortgage debt in the mortgage itself. The relation of this deci- 
sion to the facts in our case elude counsel. 


We find no other cases even remotely connected with the 
problems before the Court. We think that the cases selected by the 


Appellee herein, the Merchants Mortgage Company, are on point 
and control the questions of law. 


Respectfully submitted, 


Mark P. Friedlander 
1210 Shoreham Building 
806 Fifteenth Street, N. W. 
Washington, D.C. 20005 


Attorney for Appellee 


